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» 4nd we cannot reverse for this reason.’’ 
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The novel question as to the right of coun-. 


sel to shed tears before a jury recently came 
before the Supreme Court of Tennessee, in 
the case of Ferguson v. Moon. It was as- 
signed as error in that case that counsel for 


' plaintiff in his closing argument, in the midst 


of a very eloquent and impassioned appeal to 
the jury, ‘‘shed tears, and thus unduly excited 
the passions and ‘sympathies of the jury in 
favor of the plaintiff and greatly prejudiced 
them against defendant.’’ The supreme 
court admits its inability, after diligent 


fearch, to find any direct authority upon the 


point, the conduct’of couasel in presenting 
their cases to juries being as a rule a matter 
which must be necessarily left largely to the 
ethics of the profession and the discretion of 
the trial judge. The court says, however, 
that ‘‘no cast iron rule should be laid down. 
Todo so would result that in many cases 
clients would be deprived of the privilege of 
being heard at all by counsel. Tears have 
always been considered legitimate arguments 
before the jury, and we know of no power or 
jurisdiction in the trial judge to check them. 
It would appear to be one of the natural 
tights of counsel which no statute or consti- 
tution could take away. Itis certainly a 
matter of the highest personal privilege. In- 
deed, if counsel have tears at command it 
may be seriously questioned whether it is not 
his professional duty to shed them whenever 
proper occasion arises, and the trial judge 
would not feel constrained to interfere unless 
they are indulged in to such excess as to im- 
pede, embarrass or delay the business before 
the court. In this case the trial judge was 
not asked to check the tears, and it was, we 
think, a very proper occasion for their use, 





The decision of the case of Gulf, C. & S. 


_ F. Ry. Co. v. Ellis, by the Supreme Court of 


the United States, involves an application of 
constitutional doctrines of considerable im- 
portance. It was there held that a statute of 
Texas, providing that railroad companies fail- 
ing to pay claims less than fifty dollars, for 








labor, damages, overcharges of freight or for 
stock killed, within thirty days after presenta- 
tion thereof, shall be liable for an attorney fee 
not exceeding ten dollars, is void as depriving 
such companies of the equal protection of the 
law. Attention is called to the possible scope 
of the decision as a precedent in a dissenting 
opinion by Mr. Justice Gray, concurred in 
by Chief Justice Fuller and Justice White. 
The dissenting justices ground their action 
upon the consideration that costs in civil ac- 
tions are the creature of statute, and that 
more or less discretionary and even arbitrary 
authority has generally been conceded to 
legislatures in the imposition of costs, al- 
though the results have been discriminating 
as to different litigants. The opinion of the 
court proceeds upon the ground that under 
the fourteenth amendment to the federal con- 
stitution ‘‘the State has no more power to deny 
to corporations the equal protection of the law 
than it has to individual citizens.’’ The view 
of the court may be best understood by the 
following quotation from the opinion of Mr. 
Justice Brewer: ‘‘But it is said that it is not 
within the scope of the fourteenth amendment 
to withhold from States the power of classifica-- 
tion, and that, if the law deals alike with all of a 
certair. class, it is not obnoxious to the charge 
of a denial of equal protection. While, as a 
general proposition, this is undeniably true 
(Hayes v. Missouri, 120 U. S. 68, 7 Sup. Ct. 
Rep. 350; Railway Co. v. Mackey, 127 U. 8. 
205, 8 Sup. Ct. Rep. 1161; Walston v. 
Nevin, 128 U. S. 578, 9 Sup. Ct. Rep. 192; 
Bell’s Gap R. Co. v. Pennsylvania, 134 U. 
S. 232, 10 Sup. Ct. Rep. 533; Express Co. 
v. Seibert, 142 U. S. 339, 12 Sup. Ct Rep. 
250; Giozza v. Tiernan, 148 U. S. 657, 
18 Sup. Ct. Rep. 721; Railroad Co. v. 
Wright, 151 U. S. 470, 14 Sup. Ct. Rep. 
396; Marchant v. Railroad Co., 153 U. S. 
380, 14 Sup. Ct. Rep. 894; Railway Co. v. 
Mathews, 165 U. S. 1, 17 Sup. Ct. Rep. 2438), 
yet it is equally true that such classification 
cannot be made arbitrarily. The State may 
not say that all white men shall be subjected - 
to the payment of the attorney’s fees of par- 
ties successfully suing them, and all black 
men not. It may not say that all men be- 
yond a certain age shall be alone thus sub- 
jected, or all men possessed of a certain 
wealth. These are distinctions which do not 
furnish any proper basis for the attempted 
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classification. That must always rest upon 
some difference which bears a reasonable and 
just relation to the act in respect to which 
the classification is proposed, and can never 
be made arbitrarily, and without any such 
basis. 
* * * * * * 7. 
If it be said that this penalty is cast only 
upon corporations, that to them special priv- 
ileges are granted, and therefore upon them 
special burdens may be imposed, it is a suffi- 
cient answer to say that the penalty is not 
imposed upon all corporations. The burden 
does not go with the privilege. Only rail- 
road of all corporations are selected to bear 
this penalty. The rule of equality is ignored. 
It may be said that certain corporations 
are chartered for charitable, educational or 
religious purposes, and abundant reason for 
not visiting them with a penalty fcr the non- 
payment of debts is found in the fact that 
their chartered privileges are not given for 
pecuniary profit. But the penalty is not im- 


posed upon all business corporations, all 
chartered for the purpose of private gain. 
The banking corporations, the manufacturing 
corporations and others like them, are ex- 


empt. Further, the penalty is imposed, not 
upon all corporations charged with the quasi- 
public duty of transportation, but only upon 
those charged with a particular form of that 
duty. So the classification is not based on 
any idea of special privileges by way of in- 
corporation, nor of special privileges given 
thereby for purposes of private gain, nor 
even of such privileges granted for the dis- 
charge of one general class of public duties.’’ 








NOTES OF RECENT DECISIONS. 


ELEcTIONS AND VoTERS—NOoMINATIONS—RI- 
VAL ConvENTIONS — AGREEMENTS OF CANDI- 
paTEs. — In connection with the case of Peo- 
ple v. McGaffey, 46 Pac. Rep. 930, decided 
by the Supreme Court of Colorado, the 
American Law Register & Review, presents a 
collection of the latest important cases on 
various features of election laws. American 
Law Register & Review, Feb. 1897, p. 131. 
In the Colorado case it was held that it is 
the duty of the secretary of state to certify 
to the county officers all nominations regu- 





larly presented to him; and if he refuség iz 


do so, he may be compelled by manda 
That remedy will still lie, though a stat 
prescribes a different remedy, if the timej 
so short that the latter would prove inettedh 
ive. 

In this case, the Silver Republican party 4 
Colorado held a convention, adopted an em i 
blem, and made nominations, which 
duly certified to the secretary of state. The 
Republican convention subsequently held 
adopted the emblem formerly used by the 
party, and made nominations which were alg © 
duly certified. Both parties had State on @ 
ganizations. The secretary of state refused | 
to certify the nominations made by the Re 
publican party, on the ground that it was 
superseded by the Silver Republican party, 
The latter then applied to the supreme court 
fora mandamus to compel him to certify © 
them, which was granted, on the ground that 
the secretary had no authority to determing 
which of the two conventions represented the | 
Republican party ; and that the remedy pro | 
vided by petition was inadequate, because ol @ 
the nearness of the election. 

In passing upon objections to certificatal 
of nomination, the secretary of state is not 
confined to mere formal matters relating 
such certificates, but may determine from ex 
trinsic evidence whether the candidates 
therein named were in fact nominated by & 
convention called and held according to party 
usage, and claiming in good faith to repre 
sent a political party which cast the requisite” 
number of votes at the last election. State 
v. Piper (Supreme Court of Nebraska), 6 
N. W. Rep. 378; State v. Piper (Supreme 
Court of Nebraska), 69 N. W. Rep. 384; 
following State v. Allen, 43 Neb. 651 (1895); 
Phelps v. Piper, 48 Neb. 724 (1896). Butit 
is no part of the duty of the secretary of 
state or of the courts to decide which of two 
rival State conventions of the same party 80 
called and held is entitled to recognition 
the regular convention ; and if two rival fat 
tions of a political party in good faith nom 
inate candidates at conventions so called and 
held in accordance with the usages of the 
party, and certify such nominations to the 
secretary of state, he will certify to the 
county officers the names of the candidates 
nominated by each. State v. Piper (Supreme 
Court of Nebraska), 69 N. W. Rep. 378; 
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following State v. Allen, and Phelps v. Piper, 
supra. This rule has also been adopted by 
the Supreme Court of Kansas. Sims v. 
Daniels, 46 Pac. Rep. 952, which further 
holds, that the officers appointed to consider 
objections to nominations have no power to 
consider and enforce a written agreement 
n em made by the candidates and committees of 














were opposing factions of a political party, provid- 

The ; ing for the settlement of their differences, 
held @ and for a determination of the question as to 
by the # which set of candidates is entitled to be 
re also placed on the official ballot, and to use the 
© Om party name. Such a special tribunal cannot 
efused consider or enforce an agreement of can- 
1e Re didates to withdraw on the happening of a 
it was certain event or contingency, even though 
party, such agreement is in writing. The Supreme 
court Court of California, however, in opposition 
certify to the previous consensus of authority, holds 
1d. that that when certificates of nomination are pre- 
ermine sented to the registering officer by each of 
ed the two conventions claiming to represent the 
y pro same political party, it is for him to de- 
.use of termine which represents the party, at least 


in the first instance. McDonald v. Hinton, 
ificates 46 Pac. Rep. 870. 


is not When a person appointed by the county 
‘ing to committee of a party to open and preside over 
om ex: a convention until the election of a temporary 
Jidates chairman refuses to recognize the authorita- 
i bys tive character of the roll of delegates, but 
o party takes a viva voce vote on the question of the 
 repre- election of such chairman, and the majority 
quisite of the delegates refuse to accept the chair- 
State man so elected, retire to another part of the 
a), 69 house in which the convention is held, elect 
upreme another chairman, and proceed to nominate 
. 384; candidates, the nominations so made are the 
1895); regular nominees of the party, and their 
But it names are entitled to be placed om the official - 


tary of ballot, rather than those nominated by the 
of. two delegates who remain under the first chair- 
arty 80 man. French v. Roosevelt (Supreme Court, 
tion 6 | . Special Term, New York County), 41 N. Y. 
al fac: @ Suppl. 1080. The Supreme Court of Ohio 
bh nom § as recently decided that the act of that State 
led and @ April 17, 1896 (Laws, p. 185), prohibiting 
5 of the the printing of the name of any candidate 
to the more than once on the official ballot, is con- 
to the stitutional. State v. Bode, 45 N. E. Rep. 
didates J 195. 

upreme In Cook v. Fisher (Supreme Court of 
. 878; Iowa), 69 N. W. Rep. 264, the initial of a 












candidate was printed as ‘‘R,’’ on the official 
ballots, instead of ‘‘A,’’ his correct initial. 
At the election, some of the ballots cast were 
corrected by the judges of election by writ- 
ing ‘‘A’’ before the ‘‘R’’ with pencil, others 
by writing ‘‘A’’ over the ‘‘R’’ in pencil, 
and the rest by stamping an ‘‘A’’ over the 
‘*R”’ with a rubber stamp. It was decided 
that, though the change thus created by the 
different method of correction was distin- 
guishable, yet, as no ballot in any one of the 
elasses bore any marks which would distin- 
guish it from other ballots of the same class, 
the ballots were not illegal on the ground 
that they bore identifying marks. It was 
also decided that though the ballot law of 
Iowa, which prescribes particularly the man- 
ner in which the official ballots shall be pre- 
pared, corrected, furnished and used, and 
provided that no other ballots shall be used 
or counted is mandatory in so far as it re- 
quires certain officers to prepare and issue 
them in the prescribed manner, it cannot be 
construed as mandatory on voters in so far 
as it provides that no other ballots shall be 
used or counted, so as to deprive them of 
their right to vote because the officers who 
print the ballots have made a technical mis- 
take in printing the name of a candidate on 
the ballot; and that accordingly the changes 
made by the judges did not necessitate the 
rejection of the entire vote of the township, 
on the ground that those changes prevented 
the ballots from being ‘‘official’’ ballots, and 
consequently rendered them illegal. 





DivorceE—ALIMONY— PREVENTING ENFORCE- 
MENT OF DecreE.—The Supreme Court of 
New York decides, in Hoefler v. Hoefler, 42 
N. Y. Supp. 1035, that an action will lie by 
a wife in whose favor alimony has been de- 
creed pending divorce proceedings against 
one who has induced and aided the husband 
to leave the State in order to avoid the pay- 
ment of alimony, as to which he was then in 
default. The following is from the opinion 
of the court: 


In Plaster v. Seabury, 48 Hua, 611, it appears that 
the plaintiff in the action had brought a prior action 
against the same defendants to establish « trade-mark 
in which it was successful, and had obtained a perma- 
nent injunction enjoining the defendant from violat- 
ing the trade-mark. The action in the case cited was 
brought, among other things, against the defendants 
to recover damages for a violation of this injunction 
which had accrued siace the judgment in the first ac- 
tion. It was insisted there, as itis here, that the proper 
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remedy of the aggrieved party was to institute pro- 
ceedings to punish the defendant for a contempt 
where the damages sustained could have been in- 
cluded in a fine; but Judge Van Brunt, in a clear 
Opinion, representing the General Term of the First 
Department, held that, notwithstanding the violation 
of the injunction order subjected the defendants to 
contempt proceedings, and they might be proceeded 
against and fined, and the damages collected in that 
way, there was nothing in the Code which restricts 
the plaintiff to this form of procedure, but it had a 
right of action for the damages. 

In King v. Barnes, 113 N. Y. 476, 21 N. E. Rep. 182, 
‘where a final judgment required the president and 
directors of a corporation to transfer its stock upon 
the books of a corporation, one Barnes was a defend- 
ant in the action, though not called upon personally 
to perform the act required, who advised and aided 
the defendants whose duty it was to transfer the 
stock to disobey the judgment, and it appeared 
that Barnes “supported them out of the jurisdiction 
when the fire of the courts became too hot for their 
safety, or their orders could be thwarted by that 
means,’? and Barnes was fined and imprisoned for 
contempt. Judge Finch (at page 479, 113 N. Y. and 
page 183,21 N. E. Rep. ),in referring to section 14 
of the Code of Civil Procedure and the last clause of 
subdivision 4, says: ‘‘The subdivision specifies cer- 
tain acts of interference with the due and orderly 
progress of an action or proceeding to its final and 
ultimate close, and then adds, generally, a provision 
which covers any other interference withit. So that 
‘any person who interferes with the process or con- 
trol or action of the court in a pending litigation, 
unlawfully and without authority, is guilty of a civil 
contempt, if his act defeats, impairs, impedes or 
prejudices the right or remedy of a party to such ac- 
tion or proceeding.” 

Here is a clear intimation that damages may arise 
from such an interference which the injured party is 
entitled to recover in contempt proceedings, and the 
case in Hun, cited, holds, as we have seen, that such 
damages may be recovered by action. The act of the 
defendant complained of certainly tended to defeat, 
impede or prejudice the right or remedy of the plaint- 
iff in the action for a separation. 

The defendant finally claims that no precedent can 
be found for this action. This action would, under 
‘the old system, when actions had names, have been 
an action upon the case, which is said to be aremedy 
adapted to every special invasion of one’s rights. 
Millar v. Taylor, 4 Burrows, 2345. And in all cases 
where a man has a temporal loss or damage by the 
wrong of another, he may have an action on the case, 


to be repaid indamages. Com. Dig. “Action on Case;” © 


Commissioners v. Duckett, 20 Md. 468. To maintain 
an action on the case it is not necessary that it should 
be supported by instance or precedent. It is suffi- 
cient if the case in question is covered by principle. 
McFarlane v. Moore, 1 Overt. 174. In Hvwrwitz v. 
Hurwitz, 30 N. Y. Supp. 208, the General Term of the 
New York City Court held that a judgment creditor 
might maintain an action at law against the judgment 
debtor, and another to recover damages for conspir- 
ing to prevent the collection of the judgment by re- 
moving and disposing of such debtor’s property and 
placing it beyond the reach of execution. In Michal- 
son vy. All, 21S. E. Rep. 328, it was held that where 
a@ person, with the connivance of the owner, converts 
to his own use farm products, subject to an agricul- 
tural lien, and places them beyond the reach of 
the lienee under the statutory proceedings, the lat- 





ter may, in an action similar to case at common 
recover his damages. We need not multiply cases 
sustain the principle here contended for. f 


eg 





ConstituTionaL Law — Save or ApULTER | 
ateD Foop.—The Supreme Court of Appeals _ 
of West Virginia holds, in State v. Myer, ~ 
that a statute of 1891 providing that from” 
and after its passage it shall be unlawfal for : 
any manufacturer or vendor of oleomargaring,, 
artificial or adulterated butter, to manufact 
ure or offer for sale within the limits of this 
State, any oleomargarine, artificial or aduk ~ 
terated butter, whether the same be map. — 
ufactured within or without this State, um ~ 
less the same shall be colored pink, and pre- 
scribing a penalty for violation of the same, is” 
constitutional. Upon the law involved in the — 


case the court says: 

Now, the evident intention of this statute is to pro 
tect the citizens of the State and the public generally 
from imposition and fraud in the manufacture and 
sale of an article of everyday use and consumption, 
We have on our statute books provisions for the pre 
vention of fraud in the sale of fertilizers to the farmer, 
requiring that its chemical qualities shall be tested 
before itis thrown upon the market; also as to the 
quality of petroleum, which is required to be im 
spected, graded, and measured before the same is” 
transported, with a view of ascertaining its quantity | 
and grade or gravity before it is allowed to go intothe 
markets, with a view of preventing injury from its 
ignition or explosion; and, indeed, it is difficult to 
conceive of any higher object or more imperative duty 
which devolves upon the legislature than to guard 
the citizens of the State from imposition: occasioned 
by the adulteration of articles of food or other articles 
of everyday use. Tiedeman, in his valuable work on 
Limitations of Police Power, on page 207, section 8 — 
under the caption “Regulation of Sale of Certaia 
Articles of Merchandise,” says: “The regulations 
which would fall under this heading are very nt 
merous, and most of them are free from all doubtia 
respect to their validity under our constitutional lim 
itations. They are instituted either for the purpos® | 
of preventing injury tothe public, or thwarting al” 
attempts of the vendor to defraud the vendee. & 
regulation, whatever may be its character which is 
instituted for the purpose of preventing injury to the 
public, and which does tend to furnish the desired 
protection, is clearly constitutional.” The object of © 
the manufacturer of oleomargarine is to produce a 
article as near as possible in appearance like genuine ~ 
butter of good quality, with a view of disposing of the , 
same in the market for the same price as butter mal! | 
ufactured from milk; and the object of the legislature — 
in requiring it to be colored pink, instead of yellow, — 
is to prevent this imposition. Cooley, Const. Lim. 7 
(83d Ed.) p. 180, speaking of inquiry into legislative ~ 
motives, says: “From what examination has beed — 
given to this subject, it appears that whether a stat 
ute ig constitutional or not is always a question of 
power; that is, whether the legislature in the par 
ticular case, in respect to the subject-matter of the 
act, the manner in which its object is to be accom — 
plished, and the mode of enacting it, has kept withit ~ 
the eonstitutional limits, and observed the constitt 
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tional conditions. In any case in which this question 
ig answered in the affirmative, the courts are not at 
liberty to inquire into the proper exercise of the 
power. They must assume that the legislative dis- 
eretion has been properly exercised. If evidence was 
required, it must be supposed that it was before the 
jegislature when the act was passed; and, if any 
special finding was required to warrant the passage of 
the particular act, it would seem that the passage of 
the act itself might be held equivalent to such find- 
ing.” The question presented by this record was be- 
fore the Supreme Court of New Hampshire in the 
case of State v. Marshall, 64 N. H. 549,15 Atl. Rep. 
910, in which it was held that ‘a statute prohibiting 
the sale of imitation butter unless colored pink has 
for its object the prevention of fraud on the public in 
the sale of provisions, and is, therefore, within the 
purview of the police power of the State.” This ques- 
tion was also before the United States Supreme Court 
in the case of Powell v. Pennsylvania, 127 U. S. 678, 8 
Sup. Ct. Rep. 992, 1257, in which it was held that “the 
fourteenth amendment to the constitution was not de- 
signed to interfere with the exercise of the police 
power by the State for the protection of health, the 
prevention of fraud, and the preservation of the pub- 
lic morals,” and that ‘tthe prohibition of the manu- 
facture’ out of oleaginous substances, or out of any 
compound thereof other than that produced from un- 
adulterated milk or cream from unadulterated milk, 
ofan article designed to take the place of butter or 
cheese produced from pure unadulterated milk or 
cream, or cream from unadylterated milk or the 
prohibition upon the manufacture of any imitation 
or adulterated butter or cheese, or upon the sell- 
ing or offering for sale or having in possession with 
intent to sell the same as an article of food, isa law- 
tul exercise by the State of the power to protect by 
police regulations the public health.”” The question 
was also before the Court of Appeals of New York, in 
the case of People v. Arensburg, 105 N. Y. 128, 11 N. E. 
Rep. 277, and it wasthere held that: ‘The producers 
of butter from animal fat or oiis, although the pro- 
duct may be wholesome, nutritious, and suitable for 
food, and so the manufacture and sale thereof may 
not be prohibited, have no constitutional right to re- 
sort to devices for the purpose of making their prod- 
uct resemble dairy Lutter, and the legislature has 
power to enact such laws as it may deem necessary to 
prevent the simulated article being put upon the mar- 


’ ket in such form or manner as to be caleulated to de- 


ceive.” In the case of Butler v. Chambers in the Su- 
preme Court of Minnesota, 36 Minn. 69, 30 N. W. Rep. 
808, the court, in its opinion, on pages 70 and 71, 36 
Minn., and pages 308, 309, 30 N. W. Rep., says upon 
this question: ‘In 1881 the legislature passed an act 
entitled ‘An act to regulate the traffic in oleomar- 
garine.’ Laws 1881, ch. 133. This act provides that 
any person who shall knowingly sell, or offer for sale, 
any article or substance in semblance of butter, not 
the legitimate product of the dairy, made exclusively 
of milk and cream, but into the composition of whigh 
the oil or fat of animals, or melted butter, or any oil 
thereof, enters as a substitute for cream, in tubs, 
firkins, or other original packages, not distinctly, 
legibly, and durably branded, * * ° shall be guilty 
ofa misdemeanor, etc. It cannot be doubted that the 
act of 1881 was a legitimate exercise of police power. 
The public may be protected by appropriate legisla- 
tion against imposition in the purchase of articles of 
consumption; and if, as we may assume, the preva- 
lent compounds resembling butter in appearance and 
flavor, and put on the market as a substitute for it, 











and generally known as ‘oleomargarine,’ ‘butterine,’ 
etc., are liable to deceive and mislead purchasers and 
consumers as to the real nature of the product, and 
especially if such preparations are made of unwhole- 
some ingredients, then we think there may be suffi- 
cient reasons why the legislature may, in its discre- 
tion, meet the evil sought to be remedied by provis- 
ions for the suppression of the manufacture and sale 
of such artificial compounds altogether.”” Soin the 
case of People v. McGann, 34 Hun, 358, it was held 
that the legislature had power, by virtue of the police 
power vested init, to pass an act prohibiting abso- 
lutely the manufacture and sale as an article of food 
any articles designed to take the place of butter or 
cheese produced from pure, unadulterated milk or 
cream of the same, and that such act was constitu- 
tional and valid. If, then, the legislature has the 
power, under the police power vested in it, to pro- 
hibit the manufacture and sale of oleomargarine en- 
tirely, we can but conclude that under the same power 
it may place (as it has done in this State), some dis- 
tinguishing mark Upon it, to prevent deception and 
imposition in the sale of the same, even though it 
should have the effect of injuring the sale of the same 
in the markets; and we cannot regard the act in ques- 
tion in this State as inhibited by any clause of the 
constitution. The judgment complained of must be 
aflirmed, with costs. 

The plaintiff in error, in his brief filed upon the re- 
hearing of this case, seeks to show that the part of the 
act of our legislature which has reference to and af- 
fects importers into the State as to unbroken bulks or 
“original packages” is clearly unconstitutional, and, 
if unconstitutional as to these, it is unconstitutional 
as to all the parties to whom it applies; in other words, 
that the sections of the act are not severable; if a part 
is unconstitutional, the whole is unconstitutional, for 
the reason that no one could know that the legislature 
would have given their sanction to the part of the 
act that affects the citizens of the State without the 
clause or part of the act that denounces the penalty 
against importers of “original packages;” and seeks 
to show that the case of Plumley v. Massachusetts, 
155 U. S. 461, 15 Sup. Ct. Rep. 154, does not affect the 
ease. In that case, however, this question is exhaust- 
ively considered by Justice Harlan, and the authori- 
ties fully collated. The first section of the syllabus in 
that case reads as follows: ‘‘The act of August 2, 
1886, ch. 840, 24 Stat. 209, does not give authority to 
those who pay the taxes prescribed by it to engage in 
the manufacture or sale of oleomargarine in any State 
which lawfully forbids such manufacture or sale, or 
to disregard any regulations which aState may law- 
fully prescribe in reference to that article; and that 
act was not intended to be, and is not, a regulation of 
commerce among the States;” and that the statute 
of Massachusetts of March 10, 1891 (chapter 58), ‘‘to 
prevent deception in the manufacture and sale of im- 
itation butter,” in its application to the sales of oleo- 
margarine artificially colored so as to cause it to look 
like yellow butter, and brought into Massachusetts, 
is not in conflict with the clause of the constitution of 
the United States investing congress with power to 
regulate commerce among the several States; also re- 
straining the case of Leisy v. Hardin, 135 U.S. 100, 124, 
10 Sup. Ct. Rep. 681, in its application to the case there 
actually presented for determination, and held not to 
justify the broad contention that a State is poweriess 
to prevent the sale of articles of food manufactured 
in or brought from another State, and subjects of 
traffic or commerce, if their sale may cheat the people 
into purchasing something they do not intend to buy , 
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and which is wholly different from what its condition 
and appearance import. The judiciary of the United 
States should not strike down a legislative enactment 
of a State especially if it has direct connection with the 
social order, the health, and the morals of its people, 
unless such legislation plainly and palpably violates 
some right granted or secured by the national consti- 
tution, or encroaches upon the authority delegated to 
the United States for the attainment of objects of 
national concern. On page 474, 155 U.S., and page 
159, 15 Sup. Ct. Rep., Justice Harlan, in delivering 
the opinion of the court, says: ‘Lhe language we 
have quoted from Leisy v. Hardin must be restrained 
in its application to the case actually presented for de- 
termination, and does not justify the broad contention 
that a State is powerless to prevent the sale of articles 
manufactured in or brought from another State, and 
subjects of traffic and commerce, if the sale may 
cheat the people into purchasing something they do 
not intend to buy, and which is wholly different from 
what its condition and appearance import.” In the 
case of Plumley v. Massachusetts, Plumley was ar- 
rested for selling in the original package oleomarga- 
rine manufactured in Illinois, and brought to the State 
of Massachusetts colored so as to resemble butter 
manufactured from milk,in violation of the Massachu- 
setts statute. The attempt was made to show that this 
statute was unconstitutional, but the court sustained 
the statute, and held it to be constitutional. (So, also, 
in the case of Rabrer, Petitioner, 140 U. S. 545, 11 Sup. 
Ct. Rep. 865, it was held that the act of August 8, 1890 
(26 Stat. 313, ch. 728), enacting that ‘‘all fermented, 
distilled or other intoxicating liquors or liquids trans- 
ported into any State or territory or remaining therein 
for use, consumption, sale or storage therein shall, 
upon arrival in such State or territory, be subject to 
the operation and effect of the laws of such State or 
territory enacted in the exercise of its police powers 
to the same extent and in the same manner as though 
such liquids or liquors had been produced in 
such State or territory, and shall not be exempt there- 
from by reason of being introduced therein in origi- 
nal packages or otherwise,” is a valid and constitu- 
tional exercise of the legislative power conferred 
upon congress; and, after that act took effect, such 
liquors or liquids introduced into a State or territory 
from another State, whether in original packages or 
otherwise, became subject to the operation of such of 
its then-existing laws as had been properly enacted 
in the exercise of its police powers. Having held in 
the opinion that the legislature had the right, under 
its police powers to require parties offering for sale 
oleomargarine to color the same pink in order to 
identify it and distinguish it from ordinary butter, 
and the above quoted cases holding that the fact that 
the same is offered for sale in original packages does 
does not prevent it from being subject to the effects of 
our staiute requiring the same to be colored pink, 
which is a police regulation, we see no cause to change 
our opinion expressed in the original opinion, and 
must therefore hold the statute to be constitutional, 
and affirm the judgment, with costs. 





NEGLIGENCE — VOLUNTEER—ASSISTANCE OF 
One not AN Emptoyrer. — The liability of a 
master for negligence causing damage to a 
volunteer is renewed by the Supreme Court 
of Tennessee where it is held that where a 
shipper’s servant is engaged in loading a car 
on aside track, and at the invitation of a 





brakeman undertakes to assist in moving the © 


car to a point where it will be more easy of 
access, because the shipper’s interest and his” 
own will thus be served by expediting the 
loading, snd while so assisting is injured hy 


the railroad company’s negligence, the com 
pany is liable, though it did not need the | 


servant’s assistance. 


Defendant relies upon the cases of Mayton y. Rail- 
road Co., 63 Tex. 77, Sherman v. Railroad Co., 4 Adol, 
& E. 589, and Everhart v. Railroad Co., Jd. 599, a5 
holding the general rule that one who volunteers his 
services, or performs them at the request of an em. 
ployee not authorized to employ him, stands in the 
same relation to the company, as to liability of the 
company, as those with whom he associates himself, 
Counsel for the railroad concedes that cases may be 
taken out of this general rule, but insists there must 
appear a self-interest in the very work to be done; 


citing Welch v. Railroad Co. (Me.), 30 Atl. Rep. 116, ° 


also the case of Wischam v. Richards, 20 Atl. Rep. 


532, 186 Pa. St. 109, as illustrating the rule and excep. 


tions. 

The contention of plaintiffs is illustrated by the 
cases of Eason v. Railroad Co., 57 Am. Rep. 606. In 
that case the person injured was not receiving or 
loading freight. He was attempting to help movea 
car so as to place it where he could more conveniently 


get at it in order todoad it for his employers. The — 


opinion does not say in that case that the conductor 
said he was short of hands. And it does not state 
that it was necessary for the plaintiff to undertake the 
work at which he was injured. The decision ofthe 
court is based upon the broad proposition that his 
employers were interested in having the work done, 
and that, therefore, what he did was done in their in- 


terest, and not in that of the defendant; and that, 4 


therefore, he was not a mere volunteer, and was én- 
titled to protection. Another case in point is Railway 
Co. v. Bolton, from the Supreme Court of Ohio, re- 
ported in 54 Am. Rep. 803. In that case a passenger 
on a street railway wasinjured. The car which he 
was upon had got off of the right track, and he was 
assisting the servants of the road in pushing it back, 
when he was injured by another car belonging to the 
same road. In this case it is not shown that he was 
requested to assist in what he was doing, nor is it 
anywhere stated that it was necessary for him thus to 
assist in order to get it back, or that he would save 
much time by assisting or that he was in any haste to 
pursue his journey. The court put the case upon the 


distinct ground that he had aninterest in havingthe | 


ear shoved back in order to facilitate his journey, 
that what he was doing was reasonable nd prudent, 
and that it was not contrary to the wishes of the sery- 
ant of defendant who had the carincharge. A very 
carefully considered case is that of Welch vy. Railroad 
Co. (Me.), 30 Atl. Rep. 116. In that case the same 
arguments urged by counsel for defendant in this 


case were pressed on the court. It is said in the opin ~ 


ion: “It is undoubtedly true that, if one who has n0 
interest in the work to be performed—a mere by- 
stander—voluntarily assists the servants of another, 
either with or without the latter’s request, he must 
do so at his own risk; and the jury were so instructed 
in this case. 


But it is equally well settled that ome’ — 


who has an interest in the workto be performed, and ~ 


for his own convenience, or to facilitate or expedite 
his own work, assists the servants of another, at their 


ig 
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request, or with their consent, is not thereby deprived 
of his right to be protected against the carelessness of 
the other’s servants. In the former class of cases the 
master will not be responsible; in the latter he will 
be. This distinction is sustained by every text-book 
to which our attention has been called, and is welj 
sustained by adjudged cases.” Anda little further 
on the law is stated thus: ‘The distinction running 
through all the cases is this: ‘hat where a mere 
yolunteer—that is, one who has no interest in the 
work—undertakes to assist the servants of another, he 
does so at his own risk. In such a case the maxim of 
‘respondeat superior’ does notapply. But where one 
has an interest in the work, either as a consignee or 
the servant of a consignee, or in any other capacity, 
and at the request or with the consent of another’s 
servants undertakes to assist them, he does not do so 
at his own risk, and, ifinjured by their carelessness, 
their master is responsible. In such a case the maxim 
of ‘respondeat superior’ does apply. The thing on 
which the cases turn is the presence or absence of 
self-interest. In the one case the person injured isa 
mere intruder or officious intermeddler; in the other, 
he is a person in the regular pursuit of his own busi- 
ness, and entitled to the same protection as any one 
whose business relations with the master expose him 
to injury from the carelessness of the master’s serv- 
ants.’ It was there urged, too, that the servants of 
defendant had no authority to make the request or 
give the consent relied upon, and the court answered 
the contention as follows: ‘But in the present case 
itisurged by the learned counsel for the railroad 
company that the crew in charge of the gravel train 
had no authority to make such a request, or give such 
consent, as will authorize the servants of the con- 
signee to remove or assist in the removal of earth 
from the cars. We do not think that sucha want of 
authority exists. It seems to us that the persons hay- 
ing the charge of freight curs are the very ones to 
give such consent, or to make such a request; and it 
has been so held, both in England and in this coun- 
try.” The case of Wischam v. Richards, cited and re- 
lied upon by the defendant in this case, is referred to 
in that opinion as upholding the doctrine herein laid 
down. The court say of it: “The recent case of 
Wischam y. Richards, 186 Pa. St. 109, 20 Atl. Rep. 582, 
cited by defendant’s counsel, is not opposed toit. It 
sustains it. In that case, the plaintiff was hurt while 
assisting the defendant’s servants in unloading a 
heavy fly wheel from the wagon. The court found as 
& matter of fact that the plaintiff was a mere volun- 
teer, having no interest in the work which he under- 
took to assist the defendant’s servants in performing, 
and, consequently, that he had no remedy against 
their master.’’ 

Itis earnestly insisted, however, that the rule of 
liability cannot exist unless there was a necessity on 
the part of the railroad to have the services of the 
plaintiff, and that, if the business was that of the rail- 
road, and it had sufficient force to perform it, then 
the plaintiff must be considered a volunteer and in- 
termeddler. But none of the cases holding the com- 
pany liable proceed upon this ground, but upon the 
more satisfactory one whether the plaintiff is to be re- 
garded in such cases as expediting and forwarding 
his own business or that of the railroad company, 
either as an accommodation or as a necessary help. 
In other words, was he engaged in his own business, 
or that of the railroad? If the former, the road is 
liable if there is negligence; if the latter, he is not, 
because the negligence is that of a fellow-servant. 
And this is equally so whether his aid is necessary to 








the road’s performance of its duty or not. The 
emergency or necessity which will authorize him to 
aid the railroad and protect him in so doing is one 
that arises in his own business, and not in that of the 
railroad company. 








NEGOTIABILITY OF GUARANTIES. 


Conflict on the Subject.—Upon the ques- 
tion as to whether or not guaranties are ne- 
gotiable, contradiction and conflict prevail in 
text-books and decisions. It is possible to 
support by authorities practically every as- 
sumable position on the subject, and extant 
holdings thereon cannot be brought into har- 
mony without disputing eminent authors and 
judges. Among the various causes that have: 
contributed to this state of affairs are: The 
failure to carefully distinguish guaranties 
from other classes of contracts, and to dis- 
tinguish absolute from contingent guaranties, 
and those that are general from those that 
are special; the transforming of guaranties 
into indorsements ; the confounding of terms, 
and what is peculiarly of effect in this con- 
nection, as Mr. Justice Bronson has pointed 
out,! the effort to have everything in the form 
of paper credit turned into a circulating 
medium, although thereby violence is done 
to the common law declaration that choses in 
action are not assignable. This movement 
or tendency toward the aid of commercial 
freedom has resulted in various provisions in 
the codes and statutes of many of the States. 

Text-book Doctrines.—Mercantile guar- 
anties are the most frequently used and con- 
sequently the most commonly and fully dis- 
cussed. Story holds? that where the subject- 
matter of the paper is negotiable, so that a 
change of parties is necessarily contemplated, 
the guaranty should follow, and be a com- 
plete guaranty to every successive holder, 
and Daniel* not only supports’ Story, but 
also goes to the extent of corroborating 
Senator Ver Planck’s dissenting opinion‘ to 
the effect that a guaranty on a separate paper, 
and notin negotiable words, ought to be held 
negotiable in favor of each suecessive holder. 
Parsons on the other hand holds® that while 
the negotiability of paper payable to order is 

1 Birckhead v. Brown, 5 Hill, 634 (1848). 

2 Story on Bills, sec. 458. 

8 Daniel on Negotiable Instruments (3d Ed.), secs, 
1777-1781. Ed.) (774 ¥ Seg. 


4 McLaren v. Watson’s Exrs., 26 Wend. 425. 
5 Parsons on Notes and Bills, secs. 133-134. 
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established by a very peculiar exception to 
the law of contracts, an exception resting 
upon usage so ancient and universal as to 
show a distinct and urgent need of it, still 
the negotiability of a guaranty has no such 
usage in its favor, and as indorsement gives 
all the advantages the negotiability of guar- 
anties would, there is no necessity for such 
rule. Randolph, Edwards and others adhere 
to the general doctrine that a guaranty is not 
negotiable. Brandt dismisses the matter by 
saying’ that there is an irreconcilable conflict 
of authorities on the subject with no pre- 
ponderance one way or the other, and in 
Tiedeman and Kent the various views that 
have been advanced on the subject are dis- 
cussed and cases are cited on both sides of 
the question.® 

Decisions Favoring Negotiability.—In the 
decisions favoring the negotiability of guar- 
anties ithas been held: That ageneral guar- 
anty addressed to no particular person, or 
one addressed to a certain person or bearer, 
written on the back of a negotiable instru- 
ment runs with the instrument ;* that a guar- 
anty operates as an assignment of the note ;"° 
that a guarantor is liable as upon a common 
indorsement;!"' that a guarantor can be 
charged as an indorser with enlarged liabil- 
ity ;!” that a guarantcr is liable as an absolute 
promisor or as maker of a new note;" that a 
guaranty to pay a debt should go with the 
note it secures,!* even if not in terms trans- 
ferred ; that a guaranty need not express a 


6 Randolph on Commercial Paper, secs. 860 861; 
Edwards on Bills and Notes (3d Ed.), sec. 814; Nor- 
ton on Bills and Notes (1893), p. 111; American & 
English Ency. of Law, vol. 9, p. 76. 

7 Brandt on Surety and Guaranty (2d Ed.), sec. 47. 

8 Tiedeman on Commercial Paper, sec. 419; Kent, 
vol. 3, p. 1238. 

9 Partridge v. Davis, 20 Vt. 500; Ketchell v. Burns, 
24 Wend. 456; Lemmon v. Strong, 59 Conn. 448; 
Webster v. Cobb, 17 Ill. 456; Harbord v. Cooper, 43 
Minn. 466; Nevins v. Bk. of Lansingburgh, 10 Mich. 
547; Baldwin v. Dow, 130 Mass. 416; Donley v. Camp, 
22 Ala. 659; Claflin v. Ostrom, 54 N. Y. 581. 

10 Heaton v. Hurlbut, 3 Scam. 469; Childs v. David- 
son, 38 Ill. 437; McPherson Nat. Bk. v. Velde, 49 III. 
App. 21; Packer v. Wetherell, 44 Ill. App. 95. 

11 Prosser v. Luqueer, 4 Hill, 420; Upham v. Prince, 
12 Mass. 14. 

12 Robinson v. Lair, 31 Iowa, 9; Heard v. Dubuque 
Co. Bk., 8 Neb. 15. 

18 Miller v. Gaston, 2 Hill, 189; Studebaker v. Cody, 
54 Ind. 586; Curtis v. Brown, 2 Barb. (N. Y.) 51. 

14 Anchor Iny. Co. .v. Kirkpatrick (Minn.), 61 N. 
W. Rep. 29. 

15 Couper vy. Dedrick, 22 Barb. 516; Craig v. Parkis, 
40 N. Y. 181. 





consideration to enable a subsequent holder © 
to recover ;!° and that where a guaranty is 
separate instrument, the title to it will pags 
with the note for a good consideration.” 
Decisions against Negotiability.—On the 
other hand in cases which decide in general 
against the negotiability of guaranties it hag 
been held: That a guaranty is a separate 
and distinct undertaking, and as such is non 
negotiable, and action can be maintained 
thereon only by the party with whom the con- 
tract is made, and consequently, in the case 
of the guaranty of the note, not by a subse. 
quent holder ;'* that a guarantor of a note is 
not liable as an indorser thereof, nor ag — 
maker of a new note ;’* that to make a guar- 
anty negotiable as a part ofthe note to which 
it relates, it must be on the note itself, or an- 
nexed to it inthe nature of un allonge, or 
eking out of the paper on which the note is 
written ;” that a guaranty is not made nego- 
tiable by being written on a negotiable in- 
strument ;# that a guaranty is not a negotia- 
tion of a billor note ;” that a special guaranty 
is limited to the person to whom addressed 
and cannot be assigned until a right of action 
accrues, and that where there is no privity of 
contract, no action can be maintained ;” that 
a guaranty cannot be made to refer to the 
principal contract for consideration ;* thata 
guaranty, not in negotiable terms, on a mort 
gage, is not negotiable ;* and that a guaranty 
on the back of a bond, which is no partof the 
bond, does not pass by assignment thereof, 
and that a guarantor may make any defense 
to an action by the transferee of the bonds 


16 Durham v. Manrow, 2 Comst. 533; Huut v. Adams, 
6 Mass. 519. 

17 Gould v. Ellery, 39 Barb. 163. 

18 Lamourieux v. Hewit, 5 Wend. 307; Brewster’. 
Silence, 11 Barb. (S. C.) 144; Northumberland Co. Bk. 
v. Eger, 58 Pa. St. 97; Tinker v. McCauley, 8 Mich. 
188; Thomas v. Dodge,8 Mich. 51; Higgins v. Watson, 
1 Mann, 420; McDoal v. Yeomans, 8 Watts (Pa.), 361; — 
Irish v. Cutter, 31 Me. 536; Bissell v. Gowdy, 31 Conn. 
47; Jacques v. McKnight, 2 Dutch, 92 n. 

19 Belcher y. Smith, 7 Cush. 482; Tuttle v. Bartholo- 
mew, 12 Met. 452; Taylor v. Binney, 7 Mass. 479; Ten 
Eyck v. Brown, 4 Chand. W. 151; Hall v. Farmer, 4 
Denio, 484; Brown v. Curtis, 2 Comst. 225. 

20 M-Laren v. Watson’s Exrs., supra. 

21 True v. Fuller, 21 Pick. 140. 

2 Trust Co. v. Nat. Bk., 101 U.S. 70. ie 

2% Everson v. Gere, 122 N. Y. 290; E. N. Bk. ¥ 
Kauffman, 93 N. Y. 273; Campbell v. Lacock, 40 P& 
St. 448, 

24 Draper v. Snow, 20 N. Y. 381. 

% Briggs v. Latham, 36 Kans. 205. 
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a 
that he could have made had he been sued 
by the original payee.” 

Letters of Credit.—The fact that a guar- 
anty was written upon or accompanied a 
promissory note, a bill of exchange or other 
paper of a kind whose negotiability was an 
inseparable or at least a valuable character- 
istic thereof, has led to a great part of the 
conflict and confusion in the opinions and 
authorities that have been considered. When 
other guaranties are under discussion the 
confusion and contradiction are not so great. 
In the case of letters of credit for instance, 
it has been held that a special letter of credit 
addressed to a particular person cannot be 
enforced by a different person, that there 
would be no privity of contract; that letters 
of credit and commercial guaranties are not 
negotiable instruments and that a guarantor 
is not answerable beyond the scope of his en- 
gagement. It has also been held that wherea 
defendant had given a general letter of credit, 
guaranteeing the payment of whatever goods 
a party might purchase in New York and the 
plaintiff had sold goods on the strength of 
the letter, they could recover, although other 
parties had previously sold goods to the same 
party relying on the same letter.”’ 

Guaranties of Leases.—Another class of 
cases in which the question of the negotia- 
bility of guaranties assumes importance arises 
in relation to leases, and as the subject of 
landlord and tenant is continually becoming 
of greater magnitude with the increasing 
number and value of leases, and as the cus- 
tom of requiring guarantees of leases is be- 
coming more general, it will in all probability 
continue a consideration of great and increas- 
ing moment to determine in what cases such 
guaranties are negotiable. The subject really 
includes a consideration of what covenants 
run with the land. Mr. Justice Jewett says,” 


% Beckley v. Eckert, 3 Pa. St. 292; East Tp. Bk. v. 
St. J., etc. R. R. Co., 40 Fed. Rep. 423. 

7 Birckhead v. Brown, supra; Bleecker v. Hyde, 3 
McLean, 279; Walsh v. Bailie, 10 Johns. 179; Penoyer 
y. Watson, 16 Johns. 99; McNaughton v. Conkling, 9 
Wis. 321; Lowry v. Adams, 22 Vt. 160. 

% Allen v. Culver, 8 Denio, 284. A recent case, re- 
ferring to the Allen-Culver case, is Walsh v. Packard, 
42 N. E. Rep. 577. In this latter case, while the exact 
point decided by the Massachusetts Supreme Court is 
that the administrator of a lessor may maintain an ac- 
tion on a covenant of “surety” for the prompt pay- 
ment of rent and performance of specified covenants, 
to complete the logical sequence of the opinion, 
Holmes, J., discusses the rights of assigns under such 





that every covenant that may find place in a 
lease is not assignable. He adds: ‘‘Spencer’s 
case shows that the English statute was con- 
fined to covenants touching or concerning 
the thing demised, and did not extend to 
collateral covenants. The construction con- 
tended for here would make all covenants ne- 
gotiable, or which is the same thing, assign- 
able, if the parties would but insert them in 
any indenture of demise, which would con- 
found all distinction between covenants real 
and personal. I think the statute does no 
more than to transfer the privity of contract 
of a covenant real between the lessor and 
lessee and does not affect a strictly personal 
covenant although it may be contained in a 
lease.’’ In this case it was held that a cov- 
enant to replace chattels did not pass, but 
that a separate covenant to pay rent did 
pass. In Potter v. Gronbeck,” the Supreme 
Court of Illinois held that the guaranty of 
the payment of rent and of the performance 
of the covenants of the lease generally, was 
an entirety, that it was not an unconditional 
obligation to pay money; that it depended 
upon extrinsic proof before it became bind- 
ing, and so was not assignable, and Potter as 
assignee could not recover in his own name. 
The finding is certainly logical, although if 
the agreement had contained no covenant 
other than for the payment of rent it would 
no doubt have been assignable. Further in 
this connection it has been held: That while 
there must always be a privity between the 
plaintiff and defendant in an action of cove- 
nant, when the thing to be done or omitted 
to be done. concerns the land or estate, this is 
the medium which creates such privity ;* 
that assignment does not operate to release a 
guarantor on a written guaranty for the pay- 
ment of rent ;* that a guarantor is liable even 
after assignment of lease for default of lessee 
covenants. He says that although rent savors of the 
realty, any warranty or insurance of rent is a purely 
personal contract, of which another than the con- 
tractee can avail himself only on principles of con- 
tract; that the true question is whether such a guar- 
anty is wholly analogous to covenants for title; and 
he quotes Lord St. Leonards to the effect that there 
appears to be no direct authority that a stranger to 
the land can enter into covenants respecting it which 
will run with the land in the hands of assignees. Sug- 
den’s Vendors and Pur. (14th Ed. 587.) See, also, King 
v. Wight, 155 Mass. 444, and Norcross v. James, 140 
Mass. 189, cited by Mr. Justice Holmes. 
29 117 Ill. 404. 


3% Bally v. Wells, 3 Wilson, 25. 
81 Farnham v. Monroe, 35 Ill. App. 115. 
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in the payment of rent as the lessee still re- 
mains liable therefor ;*? that where a lease al- 
lowed its assignment upon the written con- 
sent of the lessor, the guarantors were bound 
to know this and were not released by the 
giving of such consent ;* that the assent of 
the guarantor to the assignment of a guaranty 
for rent is not necessary.* 

Cases in Equity.—There are cases in which, 
while it might be at least doubtful whether or 
not an action at law would lie against the 
guarantor, he is still bound to defend in 
equity. An illustration is the case of Arents 
v. Commonwealth.” The city of Wheeling 
issued bonds, and the guaranty of the State 
was given to promote their credit. Joynes, J., 
in the opinion, says, in substance: ‘‘The right 
to enforce the guaranty may not pass to each 
successive holder so as to entitle him to 
maintain an action at law in his own name. It 
has even been held that a guaranty on a ne- 
‘ gotiable note is not negotiable along with the 
note. In this case, by the transfer of the 
bonds and coupons to different persons, the 
contract of guaranty on the bonds would be 
severed into parts and enure to the benefit of 
several persons. We are not called upon to 
decide this question. An interest in the 
contract of guaranty passes in equity.’’ 

Statutory Provisions.—In the statutes and 
codes of many of the States as above indi- 
cated, provisions have been incorporated re- 
lative to the negotiability of guaranties as a 
result of the tendency to aid the convenience 
of the commercial world without regard to 
the spirit or letter of legal doctrines and de- 
cisions. It would extend this article beyond 
proper limits to enumerate all these provis- 
ions, and moreover they are continually be- 
ing changed. Of course the practitioner 
must follow the statute or code under which 
he practices. East Tp. Bk. v. St. J., etc. R. 
R. Co., supra, was a case concerning a guar- 
anty to pay interest on bonds which one 
Barlow got for building a railroad that he 
never built. It was held that the considera- 
tion had failed, that the guarantor was re- 
leased, and that plaintiff bank had no 
greater rights than those of Barlow, unless 
the guaranty was negotiable, and it was fur- 
ther held that the statute declaring the ne- 

82 Oswald v. Fratenburgh, 36 Minn. 270. 
88 Morgan v. Smith, 70 N. Y. 587. 


% Cunningham vy. Norton (Cal.), 40 Pac. Rep. 491. 
% 18 Gratt. 770. 





gotiability of bills and notes taken from that — 









of 3 & 4 Anne, c. 9, does not extend to other js we 
instruments, and consequently not to the guara 
guaranty in question, and that the bank v guara 
could enforce simply Barlow’s rights. Un @ terms 
der the Michigan statutes a transfer of anote — tract, 
assigns all guaranties thereof, whether in %  tende 





dorsed on the note or written on a separate RS guara 
paper, and the holder of the note may maim 


tain an action on a guaranty thereof subject “  ligatic 
to the equities between the guarantor and gon 1 
the person to whom the guaranty was made,* a which 
By the New York code of procedure any” a When 
party acquiring an interest in a guaranty can @_negot 
bring an action thereon provided the age ~ statut 
signor had a right of action.” The statutes better 
or codes that relate to guaranties are free non-D 
quently construed,®* and it will be observed _ As a 
that while the negotiability or assignability isad 
of guaranties is as a general rule promoted by _ tract 
the statutes enacted in relation thereto, still The g 
in many cases i. is provided that the assignee each i 
shall have no greater rights or equities than shoul 
the assignor had, and the guarantor is thus A gu 
protected from injury by the change of par- whom 
ties. exten 
Conclusions.—In forming conclusions asto a par 
the law upon the negotiability of guaranties, @ anty 
consideration should be had of the nature  @ tages 
and scope of the contract of guaranty. And ~ en 
first as a guaranty is a contract, it is proper ~ guarai 
for the guarantor to impose such restraints Jour 
and assume such liabilities as he sees fit. ot 
This principle was announced by Pothier,” 
and is maintained in recent decisions. Ifa — 
guarantor sees fit to make the guaranty non- ’ 
negotiable he can certainly do so, and in the ar 


case of aspecial guaranty, the great weight | M 
of authority is that it is limited to the par | 

ticular person to whom given. Furthermore, @ , 
a guaranty is a collateral or accessory under- 





taking ;“ it is a contract to fulfill the agrees “@ ‘ 
ment of another if the latter does not; the ~ 5 
guarantor may have no personal interest in a! 
° ° * Li 
the subject-matter, and the consideration y 
supporting his contract may move to another. es 
boxes 
36 Green v. Burrows, 47 Mich. 70; Russell & Co. ¥. sa 
Klinck, 53 Mich. 161. Weigh 
37 E. Nat. Bk. y. Kauffman, supra. ger 15 
88 Killian v. Ashley, 24 Ark. 511; Weir v. Anthony, tice th 
85 Neb. 399; Cole v. Mer. Bk., 60 Ind. 350; Clay v. Ed - of thr 
gerton, 19 Ohio St. 549; First Nat. Bk. v. Carpenter, 44 
Iowa, 519. 5. 
89 Pothier on Obligations (Evans), vol. 1. p. 325. arrive 





40 #. g., Bray v. Marsh, 75 Me. 452. 
41 Pothier, supra, p. 300. 
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js well established law that a contract of 


guaranty will be strictly construed and the 


guarantor held bound only according to the 
terms of the instrument containing his con- 
tract, and the terms thereof will not be ex- 
tended by implication or otherwise. The 
guarantor is a favorite of the law and has a 
right to stand upon the strict terms of his ob- 
ligation and will not be held liable to a per- 
son er corporation other than the one with 


' which the contract of guaranty was made.® 


When, therefore, a guaranty is not by its terms 
negotiable, and is not made negotiable by a 
statute applicable to the particular case, the 
better doctrine is to regard the guaranty as 
This is the safer practice. 
As announced in Brown v. Curtis, supra, it 
isa dangerous proceeding to change a con- 
tract of guaranty into one which it is not. 
The guiding and controlling construction in 
each individual case, as has been suggested,* 
should be the understanding of the parties. 
A guarantor should not be held liable to 
whom and for what he did not contemplate 
extending his liability, and on the other hand 
aparty who is justly entitled to a valid guar- 
anty should not be deprived of its advan- 
tages. Cyrus J. Woop. 

# This branch of the subject of the liability of 


guarantors is fully presented in the CENTRAL LAW 
JOURNAL, vol. 38, p. 383, in the leading case of Crane 


' Oo. y. Specht, 39 Neb. 123, and the notes thereon. 


# Lee v. Dick, 10 Pet. 494. 














CARRIERS—PASSENGER’S EFFECTS—ACCEPT- 
ANCE AS BAGGAGE — LIABILITY — RE- 
MOVAL OF BAGGAGE AT DESTINATION. 


KANSAS CITY, FT. S. & M. RY. CO. v. 
McGAHEY. 


Supreme Court of Arkansas, January 9, 1897. 


1, Where a carrier accepts as baggage a passen- 
ger’s goods, which it knows are not so classified ordi- 
harily, it is responsible for them as baggage. 


2, Where three members ofa family offered for 
transportation, as their baggage, two trunks and three 
boxes, having the appearance of being packed with 
Merchandise, and aggregating over 500 pounds in 
Weight (Sand. & H. Dig. § 6215, allowing each passen- 
ger 150 pounds), the carrier was chargeable with no- 


| > tice that the contents exceeded the ordinary luggage 


of three persons. 


8. The mere fact that a passenger and his baggage 
atrived at their destination at 11 o’clock Pp. M. did not 


_ *xtend to the next morning the reasonable time for 
: the removal of the baggage. 





4. Where a passenger fails to remove his baggage on 
his arrival at his destination, and it is destroyed by fire, 
ia order to recover he must show such negligence on 
the railroad’s part as would make it liable as ware- 
houseman. 


BATTLE, J.: “Baggage,” as defined by Lord 
Chief Justice Cockburn in Macrow v. Railway 
Co., L. R. 6 Q. B. 612, is *‘whatever the passen- 
ger takes with him for his personal use or con- 
venience, according to the habits or wants of the 
particular class to which he belongs, either with 
reference to the immediate necessities or to the 
ultimate purpose of the journey.” As said by 
Mr. Justice Field in Railroad Co. v. Swift, 12 
Wall. 272, the contract of the carrier to carry a 
passenger, as to baggage, ‘‘only implies an un- 
dertaking to transport such a limited quantity of 
articles as is ordinarily taken by travelers for 
their personal use and convenience, such quantity 
depending, of course, upon the station of the 
party, the object and length of his journey, and 
many other considerations.’ Under the statutes 
of this State, ‘‘each passenger wi shall pay fare 
* * * shall be entitled to have transported 
along with him, on the same train, and without 
additional charge, one hundred and fifty pounds 
of baggage, to consist of such articles as are 
usually carried by ordinary persons when travel- 
ing.’’ Sand. & H. Dig. § 6215. With the excep- 
tion of the amount of the baggage, the statute is 
substantially the contract of the carrier with the 
passenger, as stated in Railroad Co. v. Swift, 
supra. 

What is baggage, within the rule of the car- 
rier’s liability, is often diffieult to determine. It 
depends, as already stated, in a great measure 
upon the condition in life of the passenger, and 
the length, nature, and object of his journey. 
According to this criterion, the following articles 
have been held to constitute baggage: The 
wearing apparel of the passenger in all cases; the 
easel of an artist on a sketching tour; the gun or 
fishing tackle of the sportsman when on a hunt- 
ing or fishing excursion; the costly laces of a lady 
of wealth, high rank, and social standing, travel- 
ing on a railway; ‘‘a manuscript price book, 
which a commercial agent took in his valise, and 
used in making sales;’’ the surgical instruments 
of a surgeon in the army, traveling with troops; 
afew books carried for amusement or entertain- 
ment; and the manuscript books of the passenger 
used in the prosecution of his studies. Many 
cases upon this subject have been collected in a 
valuable treatise by Judge U. M. Rose upon the 
‘General Liability of Carriers of Passengers for 
Baggage,”’-in 2 Am. & Eng. R. Cas. (N. 8.) 1. 

When a passenger presents to the carrier for 
transportation his goods and chattels, and makes 
known what they are, or exposes them to view, 
or packs them ina way to give to any one con- 
cerned good reason to understand and know that 
they are not usually carried as baggage, and de- 
mands transportation of them as his luggage, 
and the carrier receives and carries them accord- 
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ingly, he will be responsible for them as baggage, 
nowithstanding he was not bound to accept and 
transport them as such. If he wishes to avoid 
responsibility for them as baggage, he must re- 
fuse to receive them in that way. Railway Co. 
v. Berry, 60 Ark. 433, 30S. W. Rep. 764; Minter 
v. Railroad Co., 41 Mo. 503; Sloman v. Railway 
Co., 67 N. Y. 208; Railway Co. v. Shepherd, 8 
Exch. 30; Mauritz v. Railroad Co., 23 Fed. Rep. 
765; Waldron v. Railroad Co. (Dak.), 46 N. W. 
Rep. 456; Oakes v. Railroad Co. (Or.), 26 Pac. 
Rep. 230; Railroad Co. v. Swift, 12 Wall. 262; 
Railroad Co. v. Capps, 16 Am. & Eng. R. Cas. 
118; Packet Co. v. Grattman, 127 Ill. 598, 20 N. 
E. Rep. 662. 

In Railway Co. v. Berry, 60 Ark. 433, 30S. W. 
Rep. 764, this court held ‘‘that where a passen- 
ger, who is ignorant of the rules or instructions 
of railway companies forbidding agents to receive 
money for transportation as baggage, delivers to 
the baggage agent more money than the carrier 
is required to transport, and informs the agent of 
the amount (it* being inclosed in the baggage, 
and concealed from view), if he accepts it to ship 
as baggage, and a loss occurs, the carrier’s com- 
mon-law liability will attach.”’ 

In Minter v. Railroad Co., supra, a passenger 
delivered his trunk and a piece of carpet to the 
baggage master of a railroad company. The car- 
pet was exposed toview. The passenger received 
a check for the trunk, but was told that none was 
necessary for the carpet, as it would go safely. 
The carpet was lost, and a suit was brought for 
the recovery of its value. The court held that, 
inasmuch as the railroad company had received 
and treated the carpet as personal baggage, it 
was liable for the loss of it, although, by the 
printed rules of the company, the baggage mas- 
ter was forbidden to receive as passenger’s bag- 
gage articles of merchandise. 

In Sloman v. Railroad Co., supra, the plaintiff's 
son, a lad 18 years of age, was employed by him as 
traveling agent, to sell goods by sample. He had 
two large trunks containing the samples, and a 
valise for his personal baggage. The trunks did 
not present the appearance of ordinary traveling 
trunks. They were 30 inches long, 27 deep, and 
24 wide. One was covered with oilcloth, and 
the other was of wood. ‘He delivered the trunks 
to a baggage master at a railroad depot, and, 
when asked where he wanted them checked to, 
replied that he did not then know, as he had sent 
a dispatch to a customer at Fentonville to know 
if he wanted any goods; if not, he wanted them 
to go to Rochester, where he expected to meet 
some customers. Soon after, he .had them 
checked to Rochester, paying two dollars, and 
receiving a receipt ticket for them, headed ‘Re- 
ceipt Ticket for Extra Baggage and Days.’’’ The 
court held that the jury were authorized by these 
facts to infer that the baggage master understood 
that the agent was traveling for the purpose of 
selling goods, and that these trunks contained his 
wares, and that he was not entitled to have them 





carried as his ordinary baggage, and further hela 
that the railroad company, having this no & 
was responsible for the loss of the trunks ang | 
their contents. a 
Some courts hold that where a railroad com. 
pany receives for transportation property Which © 
it is not bound by its contract with the Pagsenger 
to transport as personal baggage, of which it hag 
notice, it must be considered to assume, with ref. © 
erence to such property, the liability of a common 
carrier of merchandise (Railroad Co. y. Swift, 
supra; Sloman v. Railway Co., supra); while 
others say that if it received the property, under 
such circumstances, as baggage, it will be respon. — 
sible therefor as a common carrier, and will be 
estopped from denying that it was baggage 
Railroad Co. v. Capps, 16 Am. & Eng. R. Gas, 
118; Minter v. Railroad Co.,41 Mo. 503; Hoeger 
v. Railroad Co., 63 Wis. 100, 23 N. W. Rep. 435; 
Railroad Co. v. Conklin, 32 Kan. 55, 3 Pac. Rep, 
762; Butler v. Railroad Co., 3 E. D. Smith, 571; 7 
Railroad Co. v. Berry, 60 Ark. 433, 30 S. W. Rep. 
764. Itseems tous the latter view is sustained 
by the better reason and weight of authority; but, 
be that as it may, the liability of the carrier for 
loss and damage in transportation in either case 
is the same. ; 
In the case under consideration, the plaintiff, 
McGahey, purchased for himself and his family, 
consisting of a wife and three small children, ~ 
three tickets, which entitled him to transporta- 
tion for himself and family and 450 pounds of 
baggage over the railway of the defendant rail-~ 
road company, from Sulligent, in the State of © 
Alabama, to Mammoth Springs, in this State. He 
delivered to the company his baggage, which was 
contained in two trunks and three boxes, and — 
weighed over 500 pounds, and paid the usual rate 
for the weight in excess of his baggage allow- 
ance, and received checks for the trunks and — 
boxes, which contained property of the following ~ 
discription and value: : 
Four feather beds, 40 Ibs. each, at 40cts...$ 64 0 
Ten pillows, 4 Ibs. each, at 40 cts............... 1607) 
Forty-five quilts, at $5 
Three pair of blankets, at $5 
Three bed ticks, at $2 
Five double woven counterpanes, at $6... 
Fourteen bed sheets at 50 cts 
Thirty pillow slips at 15 cts 
Eight dresses (ladies’) $2 
Thirty dresses (children) | 
Twenty-five shirts and under- 
wear 
Twenty articles underwear.... aa 
(ladies’) 
Twelve pair of socks 
Twenty-five yards cloth 
Razor hone 
Knitting yarn 
Three suits of clothing 
Two pair of pants 
Four cotton shirts 
Four pair drawers (gents’) 
Two razors 








Lich was 
ces, and 
ual rate 
» allow- 
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$ 64 0 


16 0 — 


226 00 
15 0 
60 


30 0 


70 
4 50 
16 0 
30 00 


12 0 


120 
1 80 
3 0 
18 


10. 


24 00 
20 


1 0 
30 
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JPwo pair shoes (ladies’) cee 2 50 
ET MADIOCIOENS...........-....--.-e..nseiesseonescvetnnoeyeonsise 3 00 
Fight band REA ere nen haem RASS a 2 00 
One lot of pictures (photographs) Be RY 10 00 
One lot of carpenter tools........... 0-0... ; 6 00 
NS OE EN Ce ETT Se 2 70 
Set knives and forks 1 00 
One clock . ee ee: SO 
Six buckets and two flat j RAS Sen roe 2 00 

eT RARER EA ag EMM: SS BE. Hi $509 15 


The trunks were of the aggregate value of five 
dollars. From this description of the trunks and 
boxes and their contents, it is evident that the 
trunks and boxes must have been of a size very 
much larger than was necessary to hold the ordi- 
nary luggage of the number of persons entitled to 
transportation on three tickets would amount to. 
Itis highly improbable that the plaintiff would 
carry with him such large trunks and boxes for 
the purpose of carrying such personal effects of 
himself and family as he was entitled to have car- 
ried as baggage on three tickets. The effects 
contained in the boxes was thereby» packed in 
such a manner as to indicate that they were not 
carried as necessary personal baggage to be used 
on the journey, but as merchandise would be 
when it reaches its place of destination. From 
all these circumstances, we think that the judge, 
sitting as a jury, as he did in this case, was au- 
thorized to infer that the company was put upon 
notice, and given to understand, that the trunks 
and boxes contained more than the ordinary 
baggage, and that it accepted and treated the con- 
tents without regard to what they might be, as 
baggage. and transported them accordingly. 

Railroad companies are responsible as common 
carriers for the baggage of their passengers. 
Such responsibility continues until the baggage 
is ready to be delivered to the owner at the place 
of his destination, and until he has had a reason- 
able time and opportunity to come and take it 
away. If it be not called for in a reasonable time 
the company may store it in a secure warehouse, 
when it becomes a mere warehouseman, and is 
thenceforward bound to exercise the same care, 
and no more, than ordinarily prudent men do in 
keeping their own goods of similar kind and 
value. Mote v. Railroad Co., 27 Iowa, 22; Rail- 
toad Co. v. Boyce, 73 Ill. 510. 

What constitutes a reasonable time and oppor- 
tunity fora passenger to remove his baggage is, 
ordinarily, a mixed question of fact and law. 
When the facts are in dispute, the jury should 
decide under the instructions of the court as fo 
the law; otherwise, it is a question of law, and 
the court should decide it. Railroad Co. v. Boyce, 
73 Ill. 510; Railroad Co. v. Mahan, 8 Bush, 184; 
Roth y. Railros ad Co., 34 N. Y. 548. 

No absolute rule on this subject can be stated. 
In determining whether a passenger has had a 
Teasonable time in which to receive and remove 
his baggage, ‘‘the customs of the railway and of 
the station, the manner of transporting baggage 








therefrom, in short, the péculiar circumstances 
surrounding each case,’’ except as hereafter 
stated, must be considered. Mote v. Railroad Co., 
27 Iowa, 22. 

In many places, especially in cities, transporta- 
tion for baggage can be procured immediately 
upon its arrival by railroad trains and steamboats. 
If such places be its destination, it is the duty of 
the passenger to present his check, and receive it 
on its arrrival by train or steamboat, or as soon 
thereafter as the checks can reasonably, under 
the circumstances, be presented, and the baggage 
delivered. If he refuses or neglects to do so, the 
liability of the carrier is changed from that of an 
insurer to the responsibility of a warehouseman. 
Roth v. Railroad, Co., 34 N. Y. 548; Ouimit v. 
Henshaw, 35 Vt. 605. 

The passenger, however, cannot extend the 
strict and rigid liability of common carriers as in- 
surers by postponing the time of taking posses- 
sion of his baggage for his own convenience on 
account of its arrival at a late hour in the night, 
or his own peculiar circumstances. In Railroad 
Co. v. Boyce, 73 Ill. 510, it was held that the fact 
that a passenger on a railway is taken sick, and 
is given a lay-oyer ticket, so that he does not 
reach his destination as soon as his baggage, will 
not lave the effect of extending the liability of 
the carrier as insurer beyond what it would other- 
wise be. 

In the case before us the plaintiff and his bag- 
gage arrived at Mammoth Springs, their place of 
destination, at 11:08 o‘clock at night. There 
were mo conveyances at the depot, or running at 
that hour. They were in the city, ‘ta mile’s dis- 
tance from the defendant's depot.”’ The plaintiff, 
although he saw his baggage on the platform, 
made no demand for it during the night of its ar- 
rival, but left-it in the possession of the defendant 
who stored the sanie in its warehouse, which was 
destroyed with the baggage by fire about 1 
o’clock that night. 

According to the evidence, it appears that 
plaintiff had a reasonable time in which he might, 
with the use of diligence, have received and re- 
moved his baggage before the fire occurred. 
There is no excuse given for his failure to do so, 
except the lateness of the hour, and the fact that 
no vehicles were at the depot, or ‘“‘running’’ that 
night, by which it could have been removed. 
This merely shows that it was inconvenient for 
him to remove it during the night. This, in the 
absence of a better showing, was not sufficient to 
extend the reasonable time, within which the 
plaintiff should call for it, to the next morning, 
so that, it not being called for, the defendant be- 
came liable for its custody asacarrier. ‘If it 


was not the usual course of business for the de- 
fendant to deliver baggage immediately on the 
arrival of the train at that late hour of the night, 
or, if the railroad company detained the plaint- 
iff's baggage for their own convenience upon the 
arrival of the train, such facts should have been 
if shown, might 


shown by the plaintiff, and, 
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vary the defendant’s liability for the custody of 
the property. But we cannot presume such facts 
to exist.” Ouimit v. Henshaw, 35 Vt. 616. 

The defendant company not being liable, as 
common carriers, for the loss of the baggage of 
plaintiff, before he could recover on account 
thereof, it was necessary for him to show that 
the fire was the result of such negligence of the 
railroad company as would make it liable as a 
warehouseman for him, which he failed to do. 

Reversed, and remanded for a new trial. 


Notr.—Recent Important Cases on the Subject of 
Liability for Baggage.—A railroad company is not 
bound, as a part of its contract to transport a passen- 
ger, who is employed as a traveling salesman, to carry 
as his personal baggage a case of sample merchandise 
belonging to his employers; and where it receives 
and checks such case without knowledge of its own- 
ership or contents, a part of which it afterwards 
stolen from its baggage room without negligence on 


its part, it is not liable to the owners. South- 
ern Kan. Ry. Co. v. Clark, 34 Pac. Rep. 1054, 
52 Kan. 398. Sayles’ Civ. St. art. 4258), pro- 


viding for an allowance of baggage to each rali- 
road passenger, does not permit the passenger to take 
the baggage of another. Andrews v. Ft. Worth & D. 
C. Ry. Co. (Tex. Civ. App.), 26S. W. Rep. 1041. 
When a passenger brings baggage to the depot, to go 
by a train earlier than that which he intends to ¢ravel 
by, and, on learning that it cannot go by the former, 
leaves it for the latter, the railroad company is only 
liable to him as a warehouseman if it is burned in the 
interval. Goodbar v. Wabash Ry. Co., 53 Mo. App. 
484. The liability of a carrier with respect to the per- 
sonal baggage of a passenger, after it has reached its 
destination, is that of a bailee for hire. Nealand v. 
Boston & M. R. R. (Mass.), 36 N. E. Rep. 592. Where 
a railroad company safely transports the trunk of a 
passenger to his destination, and delivers the trunk to 
the passenger, who takes out some of its contents, the 
company’s duty as carrier ceases, and the fact that its 
station agent consents to the retention of the trunk at 
the station for the convenience of the passenger at- 
taches to it only the liability of a warehouseman. 
Galveston, H. & S. A. Ry. Co. v. Smith -(Tex. Civ. 
App.), 248. W. Rep. 668. <A railroad company which 
receives as a passenger’s baggage the trunk of a 
drummer, with notice that it contained his samples, 
cannot escape liability for injury to the contents by 
showing that they were not in fact passenger’s bag- 
gage. Ft. Worth & R. G. Ry. Co. v. I. B. Rosenthal 
Millinery Co. (Tex. Civ. App.), 29S. W. Rep. 196. A 
person who, by the exercise of ordinary care, could 
have known that the checking of jewelry sample cases 
by station agents was prohibited by a rule of the com- 
pany, cannot recover the value of such case if lost. 
Weber Co. v. Chicago, St. P., M. & O. Ry. Co. (Iowa), 
60 N. W. Rep. 637. A railway company receiving as 
baggage without knowledge as to its character, a 
trunk containing a stock of jewelry, part of which was 
afterwards lost by the wrecking of atrain, is liable 
only for safekeeping and delivery to the owner, on 
proper identification, of the articles saved. Wunsch 
v. Northern Pac. R. Co. (C. C.), 62 Fed. Rep. 878. A 
common carrier is liable as such if it receives, with 
notice, more money as baggage thanis usually carried 
under similar circumstances. St. Louis S. W. Ry. Co. 
v. Berry, 30S. W. Rep. 764, 60 Ark. 483. The liability 
of a railroad company, where its baggage room is 
broken open, and a trunk removed therefrom and 





rifled, is no greater than that of a bailee tor hire, ; 
the owner of the truuk, who was a passenger, failed” 
to call for it within a reasonable time after its 
atits destination. Cohen v. St. Louis, I. M. &§, 
Co., 59 Mo. App. 66. Where a passenger’s baggage 
placed in the baggage room after it has reached jj ~ 
destination, the burden is on plaintiff to show wantof — 
ordinary care by defendant. Kahn v. Atlantic & ¥ — 
C. R. Co. (N. C.), 20 8S. E. Rep. 169, 115 N. ©, 638, — 
Where a passenger demands his baggage on the an 
rival of the train, and is told he cannot get it unti — 
the following morning, the carrier is liable if it igde. 
stroyed by fire during the night. Georgia Railroad 
& Banking Co. v. Phillips, 20S. E. Rep. 646, 93 Ga 
801. Where a carrier {received baggage for transpor. — 
tation, mistakenly ‘supposing that the owners thereot 
had purchased tickets over its road, when in fact — 
they had purchased tickets over another road, — 
it owed to the owners the duty only of ah | 
staining from anything amounting to willful or 
wanton injury to their property while in its 
possession, and were hence not liable for its destruc — 
tion, in common with their own property, caused 
by attempting tc run the train in which it was placed © 
upon an unguarded bridge, which was, and long had 
been, so defective that it could not sustain sucha — 
burden. Béers v. Boston & A. R. Co. (Conn.), 34 Ath — 
Rep. 541. A common carrier is not liable for a lossof © 
baggage occasioned by an unforseen and unprece 
dented flood, though the flood would not have been 
encountered but ‘for the carrier’s delay. Waldy | 
Pittsburg, C. C. & St. L. R. Co., 60 Ill. App. 460, A~ 
railroad company’s liability as common carrier, fora 
passenger’s- baggage, continues until a reasonable 4 
time has been allowed, after its delivery at its desti- 
nation, for the owner to get it, though it be delivered 
by the company to a warehouseman. Pennsylvania 
Co. v. Liveright (Ind. App.), 41 N. E. Rep. 350. The 
carrying of a traveler’s baggage by a railroad com 
pany constitutes a mere incident to its contract to — 
carry the traveler, and a recovery for the loss thereof ~ 
will not be governed by rules applicable to carriers ot 
goods. Talcott v. Wabash R. Co., 35 N. Y. 8S. 574, — 
Hun, 492. A railroad company is liable to a passe ~ 
ger for his personal baggage, but not for merchandise > 
contained in his trunk, delivered to it by him, andae® © 
cepted by it simply as passenger’s baggage, and with — 
out notice to the company by the passenger that the ~ 
trunk contained merchandise. Simpsonv. New York, — 
N. H. & H.R. Co. (Sup.), 88N. Y.S. 341, 16 Mise ~ 
Rep. 613. Where the baggage agent of a railroad — 
company, atthe time he receives the baggage and 
checks it, has knowledge that the same contains val” 
uable merchandise belonging to the firm for which ™ 
the passenger is traveling agent, and receives it with ™ 
out objection, as persona] baggage, the company will f 
be liable therefor as for ordinary baggage. Bowler& 
Burdict Co. y. Toledo & O. C. Ry. Co., 10 Ohio Cit, 
Ct. Rep. 272. In order to absolve a carrier from li > 
bility to a passenger whese baggage was placed in the | 
baggage room on his failure to call for it on his arrival 
at his destination, and from that place stolen, it is not” 
necessary that the company show that the baggage” 
room was absolutely burglar-proof, but only thatit ~ 
was such a place as a man ofordinary prudence would a 
use for the storage of his own goods. Kansas City, 
Ft. S. & M. R. Co. v. Patten (Kan. App.), 45 Pac. Rep ™ 
108. When aperson takes passage upon a railroad, | 
purchases his ticket, and checks his baggage to the ~ 
place of his destination, and such baggage arrives a ~ 
its destination, and is not, from any cause, delivered 
tosuch passenger, itis the duty of the company @ 
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| deposit the baggage inits baggage room, in which 
event its responsibility becomes that of warehouse- 
man, and it must respond in damages for any neglect 
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8. By, jn that capacity. Kansas City, Ft. 8S. & M. R. Co. v. 
gage is Patten (Kan. App.), 45 Pac. Rep. 108. 
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in the 4 1, ASSIGNMENT FOR BENEFIT OF CREDITORS.—A chat- 
rrival . tel mortgage to secure a note due in one day is an as 
isnot @ signment for the benefit of creditors who were such at 
geage @™ the time of the execution of the mortgage.—TRIG6 V. 
hatit BALL, Ky., 38S. W. Rep. 701. 
would — 2. ATTACHMENT—Garnishee—Interpleader.—In an at- 
, City, a tachment suit, itis inthe discretion of the court to 
Rep. Award a feigned issue to determine the ownership ofa 
road, fund paid in by a garnishee.—ECKLES Vv. SMYSER, 
to thee Penn., 86 Atl. Rep. 408. 
at i. 8, ATTORNEYS — Lien for Services.—An attorney-at- 
ail : & law, who successfully defends an action for the recoy- 


ry of property, real or personal, recovers the same, 
within the meaning of section 1989 of the Code, and by 








virtue of such recovery is entitled, to the extent of his 
fees, to alien upon the property so recovered. His 
claim of lien arises upon his employment, and is per- 
fected by the ultimate recovery of a judgment for his 
client, and record of his lien, and binds the property 
so recovered as against the owner and all others, save 
only bona fide purchasers without notice,—LOVETT V. 
MOooRE, Ga., 268. E. Rep. 498. 

4. BILLS AND NOTES — Antecedent Debt — Innocent 
Purchasers.—A note assigned before maturity merely 
as collateral security for a pre-existing debt, without 
any agreement for extension of time for payment of 
such debt, is subject to all equities existing between 
the original parties.—LOEWEN V. FORSEE, Mo., 38 8. 
W. Rep. 712. 

5. BILLS AND NoTES—Failure of Consideration.—The 
makers of a note pleaded that it was given in consid- 
eration that the payee would become surety on a bond 
to be given by the makers forthe performance of a 
government contract, and would procure the accept- 
ance of the bond by the government; that payee signed 
the bond, but made no effort to get it approved; and 
that, in consequence, the bond was rejected. There 
was no evidence that the payee guarantied the accept- 
ance of the bond, though it was, in fact, not ap; roved: 
Held, that there was no failure of consideration.— 
BRANCH V. MCREYNOLDS, Tex., 88S. W. Rep. 625. 

6. BILLS AND NOTES—Fraud—Bona Fide Purchaser.— 
The bona fide bolder for value of a negotiable promis- 
sory note, who acquired title thereto before its ma- 
turity, is entitled to enforce its collection against the 
maker, although the latter may have been induced to 
sign the note by means of false and fraudulent repre- 
sentations made by the origina! payee in the transac- 
tion which led to the giving of the note.—TAYLOR V. 
CRIBB, Ga., 268. E. Rep. 468. 

7. BILLS AND NOTES — Indemnity of Indorser.—A 
debtor deposited property with his creditor as security 
for notes given for the debt, which had been trans- 
ferred by the creditor to third persons. The creditor, 
becoming insolvent, executed a deed of trust in which 
the debtor was preferred to the extent of the deposit: 
Held, thatthe preference inured to the benefit of the 
holders of the notes, and not tothe debtor.—DORSEY 
V. FRANK, Tex., 38 S. W. Rep. 645. 

8. BILLS AND NOTES — Indorsers — Liability.—In- 
dorsers of a negotiable note, though it befor accom- 
modation of the maker, while all are responsible to its 
holder, are responsible, as between themselves, in the 
order of their indorsement, in the absence of an agree- 
ment to be bound jointly and equally. Therefore an 
indorser is liable to a subsequent indorser paying it, 
but not toa prior one.—WILLIS Vv. WILLIS, W. Va., 26 
8. E. Rep. 515. 

9. BILLS AND NoTEs — Joint Makers — Guarantors.— 
One makes a negotiable noteto a payee, and others 
put their names on its back, the payee not indorsing 
it, and it isthen delivered to payee. He may treat 
them all as joint makers, or he may treat the two put- 
ting their names on its back as indorsers or guaran- 
tors, as he chooses, vniess he agrees, before or.on de- 
livery of the note, to treat them in a particular one of 
those characters. Unless he agrees to treatthem as 
indorsers, no protest or notice of non-payment is nec- 
essary to hold them as just makers or guarantors.— 
MILLER V. CLENDENIN, W. Va., 268. E. Rep. 512. 

10. BUILDING AND LOAN ASSOCIATIONS—Insolvency.— 
In an action against a building asseciation for a re- 
ceiver, etc.,on the ground of insolvency, it appeared 
that the alleged indebtedness consisted in $5,000, “bills 
payable,” none of which were held by complainants, 
and subscriptions of “free shareholders” to the amount 
of $74,000, of which complainants represented $545; that 
complainants had not given notice in writing of their 
withdrawal, as required by the constitution, and 
hence were not creditors; that a large majority of the 
free shareholders desired the business continued; and 
thatthe available assets were $50,950: Held, that the 
relief asked was properly refused.—STBINBERGER V. 



























































CENTRAL LAW JOURNAL. 








INDEPENDENT LOAN & SAVINGS ASSN., Md., 36 Atl. Rep. 
439. 

11. CaRRIERS—Goods.—In an action for goods lost in 
transit, where the freight has been paid, the measure 
of damages is the market value at destination, with 
interest.—GALVESTON, H. & S. A. Ry. Co. v. EFRON, 
Tex., 38S. W. Rep. 639. 

12. CARRIERS — Passengers — Expulsion.—A currier 
may expel a passenger who is drunk, and demeans 
himself so as to interfere with the comfort of the other 
passengers.—EDGERLY V. UNION ST. R. Co., N. H., 36 
Atl. Rep. 558. 

13. CARRIERS — Passenger — Negligence.—A person 
who goes to a flag station on a railroad at which there 
is no ticket office, for the purpose of boarding a train, 
is, upon properly signifying an intention to get upon 
& passenger train which has actually stopped, entitled 
to the rights of a passenger.—WESTERN & A. R. Co. Vv. 
VOILs, Ga., 268. E. Rep. 483. 

14. CARRIERS—Railroads — Negligence.—There being 
a snowstorm in the mountains over which a passenger 
train was about to pass, it was not negligent for the 
company, in orderthat schedule time might be kept, 
to make up the train witha snowplow ahead,and a 
flanger behind the leading locomotive and between 
said locomotive and the two locomotives which were 
the real motive power of the train proper.—DENVER & 
R. G. R. Co. Vv. PILGRIM, Colo., 47 Puc. Rep. 657. 

15. CARRIERS OF GOODS—Contract of Shipment—Parol 
Evidence.—A carrier cannot be held liable under a 
parol contract for the shipment of goods made by a 
connecting line, inthe absence of anything to show 
thatthe agent who made the contract was also agent 
of the defendant.—Str. Louis S. W. Ry. Co. v. CATES, 
Tex., 38S. W. Rep. 648. 

16. CARRIERS OF PASSENGERS — Street Railroad—Neg- 
ligence.—It is the duty ofthe carrier*to convey the 
passenger safely to his destination. Any want of care 
on the part of the street car conductor, resulting in 
injury to the passenger, will make his principal re- 
sponsible; but to calla boy passenger to the platform 
of the car, about to reach his destination, the signal to 
stop the car given, and the boy called at the right 
time, will not be deemed negligence of the conductor, 
charging the carrier with responsibility for injuries to 
the boy by falling from the platform or car steps, the 
fall being due to bis own imprudence.—CRONAN V. 
CRESCENT City R. Co., La., 21 South. Rep. 163. 

17. CONTRACT — Application of Payment.—A receipt 
signed by the vendor of lands, acknowledging the pay- 
ment of money by the vendee “to be placed to his land 
credit, and balance to account,” is a contract for the 
application of the payment, which cannot be varied 
by parol.—JOHNSON V. JONSON, Miss., 21 South. Rep. 
147. 

18. CONTRACT—Rescission—Illegal Consideration.—A 
court of equity will not lend its aid to one seeking the 
rescission of an executed contract, when it affirma- 
tively appears, from the evidence introduced by the 
plaintiff in making out his case, that one of the pur- 
poses which he and the defendant both had in view in 
making the contract necessarily involved the violation 
of acriminal statute, anda mutual intention on their 
part to defraud and deprive a city of the revenue to 
which it was entitled as a license fee for conducting a 
retail liquor business, the sale of which constituted in 
part the consideration of the contract in question.— 
GARRISON V. BURNS, Ga., 26 S. E. Rep. 471. 

19. CONTRACTS IN RESTRAINT OF TRADE—Validity.—A 
covenant by aseller of a manufacturing business not 
to engage in a similar business within 1,000 miles of the 
place in which it was located, was unreasonable where 
the business sold did not extend morethan 100 miles, 
and there was nothing to show that such limit was 
necessary to protect it.—ALTHEN V. VREELAND,N. J., 
36 Atl. Rep. 479. 

20. CORPORATIONS — Change of Corporate Purpose.— 
Where a corporation is chartered to construct and 
operate a railroad, a lease of its road is a change of its 





corporate purpose, which being made by less than ; 
unanimous vote, is invalid aginst dissenting gtog 
holders, though the rightto amend its charter ig 
served by the legislature, and subsequent to its | ; 
poration, and prior to the lease, a general act is 
authorizing any railroad corporation to lease reed 
by vote of two-thirds ofits stockholders; the grantof 
leasing power not having been unanimously a 
by the stockholders.—Dow v. NORTHERN RalLRogp, 
N. H., 36 Atl. Rep. 510. ; 
21. COVENANTS IN LEASE- Insurance Money.—Lessegg 
who have covenanted to keep the buildings imsureg 
for two-thirds their value, the insurance money tobe _ 
used in rebuilding, executed a trust deed of the prem. 
ises containing a like covenant, the trustee having 
notice of the lease. The buildings were insured for 
their full value, the lessor having no opportunity to — 
select or approve the companies, and no part of the 
insurance being made payable to him. Of a subse — 
quent loss, only about five-sixths was collected: Held ” 
that, as it was the intention of all parties thatthe in _ 
surance money should be used in rebuilding, the 
lessor was entitled to the whole amount colleeted,— 
NORTHERN Trust Co. v. SNYDER, U. 8. C. OC. of App, ; 
Seventh Circuit, 77 Fed. Rep. 818. ; 
22. COVENANT OF WARRANTY.—In an action of cove 
nant for breach of warranty, if it appears that a portion 
ofthe land conveyed with covenants of gencral war 
ranty was in the adverse possession of a stranger at 
the date of the conveyance, and held by a paramount 
title, the grantee in such deed will be held to be 
evicted on the day of the execution of said deed, and 
the statute of limitations will commence to run against 
the action from that date, and will be barred in ® 
years thereafter.—ILSLEY V. WILSON, W. Va.,268.E) 
Rep. 551. 4 
23. CRIMINAL EVIDENCE—Conspiracy—Accompilicee.—~ 
A conspirator is an accomplice, whose testimony must ~ 
be corroborated. — SESSIONS Vv. STATE, Tex., 388. W. 
Rep. 623. ; 
24. CRIMINAL Law — Assault — Justification. —The — 
mere use of opprobrious, insulting, or abusive lab 
guage, without more, will not justify the pointingor 
aiming of a gun by the person to whom such language : 
is addressed at the person using the same. Provoch ~ 
tion of this kind does not stand upon a like footingof 
reason and justice with self-defense, or defense of — 
habitation, person, or property. — SKINNER V. STATE, © 
Ga., 268. E. Rep. 475. 3 
25. CRIMINAL LAW — Burglary. — An indictment for 
breaking into the warehouse of an ice company is sup ~ 
ported by evidence that defendant broke into a 
apartment inthe warehouse which was leased from 
the ice company by a brewing company. — COMMON 
WEALTH V. BALLARD, Ky., 388. W. Rep. 678. ‘ 
26. CRIMINAL Law — Burglary — Possession. — The 
failure of a person charged with a burglary which had | 
been committed to satisfactorily account for personal 
property recently thereafter found in his possession # © 
not a circumstance from which his guilt of this offemse — 
can be inferred, unless it appears that the goods ia © 
question had actually been taken from the house © 
which had been broken and entered.—KING V. STATE, — 
Ga., 268. E. Rep. 480. ’ 
27. CRIMINAL Law — Carrying Concealed Weapons.~— 
Within Code, § 1027, which authorizes, as a defense for ~ 
carrying a concealed weapon, that defendant “was — 
threatened, and had good and sufficient reason toap — 
prehend a serious attack from an enemy, and that be 
did so apprehend,” etc., defendant must show that he — 
actually apprehended an attack and an attempt to do — 
him great bodily harm.—STROTHER Vv. STATE, Miss.,4 ~ 
South. Rep. 147. be 
28. ORIMINAL Law — Forcible Entry.—In order to com 
stitute the offense of forcible entry, which section 88 
of the Penal Code defines as “‘the violently taking po} ~ 
session of lands and tenements with menaces, foree; 
and arms, and without authority of law,” the enuy 
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and, consequently, breaking and entering an unoc- 
eupied house in the absence of the person who had 
previously been in possession and control thereof, and 
who still claimed the right to the possession, is not in- 
dictable.—LEWIS V. STATE, Ga., 268. K. Rep. 496. 

#. URIMINAL Law — Forgery — Order for Goods.—An 
indictment charging a defendant with having falsely, 
and with intent to defraud, made a writing requesting 
one person to deliver merchandise to another, to be 
eharged to a third, with intent to thereby write an 
order from such third person for the goods, is a good 
indictment for forgery.—AGBE V. STATK, Ala., 21 South. 
Rep. 207. 

30. CRIMINAL LAW — Homicide — Self-defense. — One 
who, when going to the house of another man for the 
ptrpose of having illicit intercourse with the wife of 
such man, arms himself with a deadly weapon, with 
the intent to tuke the life of the husband if detected, 
and if necessary to save his own, and who does so use 
it,and kills the husband, is guilty of murder in the 
first degree.— DaBNKY V. STATE, Ala., 21 South. Rep. 211. 


31. CRIMINAL LAW—Receiving Stolen Goods. — Where 
defendant, when found in possession of stolen goods, 
gave no explanation as to how he came by the same, a 
charge on the truth or falsity of the explanation was 
erroneous.—GRANDE V. STATE, Tex., 38 S. W. Rep. 613. 


32, CRIMINAL LAW—Self-defense.—The fact that there 
had been severul difficulties between defendant’s co- 
defendant, his brother, and deceased, in which de- 
ceased used abusive language and made threats 
against his brother previous to the difficulty in which 
the homicide occurred, does not prevent his right to 
take deceused’s life in defense of his brother from be 
ing conditioned on whether his brother brought on 
the last difliculty.—CROCKETT V. COMMOMWBKALTH, Ky., 
#8. W. Rep. 674. 

83. CRIMINAL LAw—Theft—Principal.—One of several 
persons who enter into an agreement to steal horses 
generally, cannot be convicted asa principal in the 
theft of a horse taken by other parties to the agree- 
ment, he having refused to have anything to-do with 
it.—SESSIONS V. STATE, Tex., 38S. W. Rep. 605. 

34, CRIMINAL LAW—Verdict — Correction.—W here the 
jury, on conviction for murder, assesses the punish- 
ment at imprisonment for 99 years instead of for life, 
as instructed by the court, in case of conviction it is 
proper to send out the jury to correct the verdict, and 
to accept another verdict fixing the punishment at im- 
prisonment for life. — CROCKETT Vv. COMMONWEALTH, 
Ky., 38S. W. Rep. 676. 

35. CRIMINAL PRACTICE — Burglary — Indictment. — 
Rey. St. 1889, § 3526, provides that a person breaking 
and entering ‘“‘any building within the curtilage of a 
dwelling house, but not forming a part thereof;” or, 
“any shop, store, booth, tent, warehouse, or other 
building,” in which goods, etc., are kept, with intent, 
éte., is guilty of burglary: Held, that an indictment 
which charged that defendant did break and entera 
barn, being a building in which goods, ete., were kept, 
With intent, etc., was bad under the first clause of the 
statute, because it did not show whether the building 
was of the character there described; and also under 
the second, because a “barn” is not embraced in it.— 
STATE ¥. SOUTH, Mo., 38S. W. Rep. 716. 

36. DECEIT — Rescission — Fraudulent Represenga- 
tions. — Rescission of a sale of land for notes secured 
on certain other land may be had for fraudulent rep- 
Tesentations as to the solvency of the maker of the 
hotes,and the value of the land on which they were 
Secured, notwithstanding an agreement by the pur- 
chaser that, if the maker of the notes did not pay a 
prior mortgage on the land on which the notes were 
Secured, he himself would pay a certain part of it, or 
reconvey to the vendor part of the land bought of him. 
INGRAM V. ABBOTT, Tex., 38S. W. Rep. 626. 

87. DEDICATION OF PUBLIC SQUARE — Acceptance.—A 
Public square in atown or village, which for more 





than 80 years has been treated as such by the county 
court of the county, has been recognized as such by 
the municipal authorities of the town, and used as a 
public square by the court and the public generally, 
must be considered as dedicated as a public square for 
the use of the’ public. — STURMER V. COUNTY COURT OF 
RANDOLPH County, W. Va., 268. E. Rep. 5382. 

38. DEED — Conditions — Construction. — A meeting- 
house cannot be used for daily morning prayers by the 
grantor, an academy, which conveyed it to a religious 
body on condition that the grantor might use it for 
“public exhibitions and otber purposes.’’—TRUSTKES 
OF PHILLIPS EXETER ACADEMY V. NEW PARISH IN Ex- 
ETER, N. H., 36 Atl. Rep. 548. 

39. DEEDS—Presumption of Delivery.—The presump- 
tion of delivery, ari-ing from the grantee’s possession 
of a deed, and from the probable intention of the 
grantor that itshould have some effect, is not over- 
come by indefinite evidence, on behalf of the grantor, 
that it was never delivered; such evidence presenting 
also inconsistencies with some of the circumstances. — 
WRIGHT v. WRIGHT, U. 8. C. C., D. (Conn.), 77 Fed. 
Rep. 795. 

40. DISTRIBUTION — Death — Presumption.—One who 
bas been absent and unheard of for seven years will be 
presumed to be dead, but no presumption arises as to 
the time of his death. —SCHAUB V. GRIFFIN, Md., 36 
Atl. Rep. 443, 

41. EASEMENT — License — Revocation.—G, owning a 
tract of upland, and also a separate tract fronting on 
the sea, conveyed to § and his heirs, by warranty deed, 
the tract of upland, and, after describing it by metes 
and bounds, continued as follows: “Together with 
the free use and full right of sufficient land on my sea 
front for bathing purposes, with the right to enter 
thereon, erect bath houses, and use the same, free of 
charge, undisturbed at avy time:” Held, that by this 
deed G gave toS an easement of way over his land to 
the sea: Held, also, that the right given to erect bath 
houses and use the same free of charge, undisturbed 
at any time, was a license merely, which was revoked 
both Wy the death of the parties and by a subsequent 
conveyance. — ECKERT V. PETERS,N. J., 36 Atl. Rep. 
491. 

42. ELECTION CoNTEST — Evidence. — St. § 1482, pro- 
vides that, when the polls close, the election officers 
shall count the votes and announce the result, and 
thereupon the judges shall destroy the ballots cast, 
mutilated, or spoiled, and those remaining unvoted; 
and that if there are ballots cast, and counted or un- 
counted, concerning the regularity of which the judges 
have any doubt, they shall be sealed up, and returned 
with the returns of the election, with a statement as 
to whether they have or not been counted: Held that, 
to render the doubtful ballots admissible in an election 
contest or other investigation, they must be sealed 
and returned witb the statement of the officers, as re- 
quired by such section.—STRUSS V. JOHNSON, Ky., 38 8. 
W. Rep. 680. 

43. Equity — Discovery — Forged Letters. — A biil in 
equity may be maintained for the recovery of letters 
written by complainant to her son, and by the son to 
her, where the former were wrongfully taken by de- 
fendant from possession of the sop, and. the latter 
from complainant’s possession. — DocK v, DOCK, 
Penn., 36 Atl. Rep. 411. 

44. Equity—Indispensable Parties.—A bill to compel 
atransfer of corporate stock from defendants to com- 
plainant, and an accounting of dividends, averred 
that the stock had been pledged by complainant with 
one H, trustee, as collateral for a loan, and that H had 
been induced by false representations to sell and 
transfer it to defendants. It did not appear whether 
or not H’s claim had been fully discharged: Held, 
that H was not an indispensable party, especially as 
his interest inthe stock, if he had any, and chose to 
assert it, would not be affected by its transfer to com- 
plainant. — SMITH V. Leg, U.8. 0. C., N. D. (Iowa), 77 
Fed. Rep. 779. 
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45. Equity — Torts of Plaintiff. — Where a landlord 


holding a lease on certain property of its tenants’ 


tortiously took possession of their goods, and applied 
them to the rent, a bill by it toenforce its lien, and 
have relief against a judgment in trespass for taking 
such goods, will be dismissed.--DEAN V. ELYTON LAND 
Co., Ala., 21 South. Rep. 213. 

46. EVIDENCE—Bill of Sale.—A bill of sale of person- 
alty, though attested by two subscribing witnesses, is 
admissible in evidence upon due proof of its execution 
by one only of them, without calling or accounting for 
the other.—COOPER V. O’BRIEN, Ga., 268. E. Rep. 470. 

47. EVIDENCE—Parol Evidence—Contract.—Evidence 
-of conversations and negotiations leading to the mak- 
ing of a written contract between the parties is inad- 
missibie to add other terms and conditions thereto.— 
“TOWN OF COLORADO CITY V. TOWNSEND, Colo , 47 Pac. 
Rep. 653. 

48. FEDERAL CouRTS—Promissory Notes.—A federal 
-court has no jurisdiction in an action upon a promis- 
sory note by an indorsee against a remote indorser, 
notwithstanding diverse citizenship exists between 
them, unless the person from whom the indorsee 
derives title could have maintained an action on the 
same note against the same defendant.—SKINNER V. 
Barr, U.8.C.C., E. D. (Penn.), 77 Fed. Rep. 816. 


49. GARNISHMENT OF CORPORATION. — Where there 
were financial dealings pro and con between a corpora. 
tion and one of its salaried officers, but there never 
was a time when, upon striking a balance between 
them, there would be anything due from the corpora- 
tion to the officer, a garnishment served upon the cor- 
poration at the instance of a creditor of the officer 
could not be made effectual for the purpose of sub- 
_jecting any portion of the latter’s salary to the pay- 
ment of the craditor’s claim against him.—AMERICAN 
Nat. BANK OF MACON V. BRUNSWICK LIGHT '& WATER 
Co., Ga., 268. E. Rep. 473. 


50. GIFTS CaUSA MORTIS. — Decedent directed her 
servant to give certain boxes to claimant after her 
death, but kept them in her possession until she be- 
came unconscious, whereupon the servant took the 
boxes to claimant: Held, that the attempted gift was 
void for want of valid delivery.—IN RE HEMPHILL’s 
EsTaTE, Penn., 36 Atl. Rep. 406. 

51. GRAND JURY — Organization. — Where the court 
organized a grand jury of sixteen persons, and, with- 

-out discharging two of them, who were reported ab- 
sent, ordered the summoning of two salesmen, one of 
whom was selected as a grand juror, it constituted re- 
versible error where one of the absent jurors subse- 

~quently appeared and participated in the delibera. 
tions of the jury.—RAaMSEY V. STATE, Ala., 21 South. 
Rep. 209. 

52. HiGHwaYs—Proceedings to Establish.—Proceed- 
ings laying out a highway are void as to owners of 
land taken who were not served with notice of the 
time and place of hearing the petition, as required by 

~Gen. Laws 1878, ch. 67, §§ 2, 6, unless they confirmed 
the same or waived their objections to want of notice. 
—GEAND TRUNK Ry. Co. Vv. TOWN OF BERLIN, N. H., 36 
Atl. Rep. 554. 

58. HUSBAND AND WIFE—Necessaries.—A debt for the 
rent of an hotel leased by the wife solely for profit, 
under a contract signed by herself and her husband, 
is not within the statute providing that a wife’s real 
estate can be sold to pay debts created on account of 
“necessaries” for herself or any member of her family. 
—OROw V. SHACKLETT, Ky., 38S. W. Rep. 692. 

54. IMPRISONMENT FOR DEBT—Order of Discharge.— 
The Illinois statute concerning discharge from im- 
prisonment for debt (Rev. St. ch. 72), providing, by 
‘section 34,as amended by the act of June 14, 1887, that 
no person shall be discharged under the act who neg- 
lects or refuses to schedule his property as thereby 
required, applies to defendants imprisoned un- 
der execution upon judgments for torts, as well as 

upon judgments for debt; and a defendant imprisone,y 





in an action for a tort is not entitled to his @ 
without making the schedule required by the 
STROHEIM V. DEIMEL, U.S.C. C. of App., Seventhé 
cuit, 77 Fed. Rep. 802. 

55. INJUNCTION AGAINST STATE OFFICERS—Bullding — 
and Loan Associations.—Complainant, a building © 
loan association, alleged in its bill, that a statute 
the State cf Montana relative to the business of such 
associations imposed such oppressive and unjust re 
strictions that it could not comply with them; thati — 
had ceased to transact new business in the State, and 
was only holding its securities, already taken ftom 
residents of the State, and collecting payments ag 
fell due; that the officials of the State had notified § 
in writing that it was required to comply with the 
terms of the act, and, if it failed to do so, proceed 
would be taken against it to enforce certain fines g 
penalties, and a receiver of its property would be 
plied for; and thereupon complainant sought to Bo 
join the State officials from such action: Held, that 
the bill showed no right to the equitable relief Sought, 
since it was not positively alleged that the complain © 
ant had failed to do the acts, failure to do which would | 
subject it to penalties under the act, nor thas there 
would be a multiplicity of suits to enforce such Den: 
alties, and since the invalidity of the act, if it contra 
vened the constitution of the United States, wouldie 
a defense to actions to enforce such penalties, and 
any ground of equitable relief would be equally avail 
able as a defense in proceedings to appoint a receiver, — 
—COLUMBIA BUILDING & LOAN ASSN. V. GRANGS, U.§, " 
C. C., D. (Mont.), 77 Fed. Rep. 798. - 


56. INSANE PERSON—Note for Legal Services.—A note — 
executed by a person of unsound mind is not enfo 3 
able as a contract, and, when given for attorney’sf 7 
for defending the maker in proceedings to have 
adjudged of unsound mind, to authorize a recoveryit 
must be shown that the services were necessary for 
the proper protection of the maker’s rights, and that q 
the charge made was reasonable.—MCKEE’S ADMR. Ve 
POURNELL, Ky., 388. W. Rep. 705. : 

57. INSOLVENT Duston—Assignment—Astachein 
Where the property of an insolvent has been attached, — 
the trustee in insolvency may intervene, and moyeto 
quash the attachment.—PALMER V. HUGHES, Md. 
Atl. Rep. 431. 

58. INSURANCE—Action on Policy—Burden of Prootza 
The burden of proving compliance with the necessary : 
requirements of an insurance policy as to proofs 
loss, or the waiver of such compliance on the part ot 
the company, is on the insured, and, if he fails toe 
tablish the same by a preponderance of evidence, his 
action must fail.—FLANAGHAN V. PHENIX Ins. Co., W. 
Va., 268. E. Rep. 518. - 

59. INSURANCE—Authority of Agent.—An insurance 
agent authorized to solicit business for his company, 
and to issue policies, is, within the general scope of” 
the business he transacts, pro hec vice the insurance 
company. He may waive forfeitures and conditions: 
in the policy, and may consent to prior or subsequent 
insurance on the property, although the policy issued 
by him contains a provision that such prior or subse 
quent insurance taken on the property will render te 
policy then issued void.—WOoLPERT V. FRANKLIN IM 
Co., W. Va., 268. E. Rep. 521. 

60. LANDLORD AND TENANT—Assignment of Revéer 
sion.—There being competition for several locations 
offered for a post office, persons occupying property 
adjacent to its thejnpresent location, who wished it® 
remain there, agreed to pay a certain sum annually @ 
the owner of the premises which it occupied, or his 
assigns, in consideration that he would lease the prem — 
ises to the government for aterm of five years at a” 
inadequate rental: Held,that the agreement did not 
create the relation of landlord and tenant; henee the 
right to receive payments under it was not apparte | 
nant to the land, and accordingly did net pass by com 
veyance of the premises. — SANBORN V. First NAb 
BANK OF GREELEY, Colo., 47 Pac. Rep. 660. 
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| §1. LANDLORD AND TENANT — Chickasaw Lands.— 
" Where plaintiff, a member of the Chickasaw Nation, 
" paving the right, in common with other members, to 
’ gecupy the lands of the tribe, by contract gave defend- 
“ant possession of a tract of such lands for a fixed term, 
ata certain yearly rental, the relation of landlord and 
tenant was created, sufficient to sustain an action for 
gnlawful detainer.—WILCOXEN V. HYBARGER, I. T., 88 
§. W. Rep. 669. 

62. LIMITATIONS—Color of Title.—A widow and chil- 
dren transferred to Ta land certificate issued to the 
deceased husband’s heirs, and also the land to be sur- 
yeyed under it. Afterwards the land was located, and 
was patented to the heirs, the widow having died. 
fubsequently the heirs conveyed the land to defend- 
ants: Held, that the latter conveyance could not serve 
asa basis for the three-years limitation, it being in- 
sufficient to connect defendants with the sovereignty 

’ of the soil.—BALDWIN V. Root, Tex., 88 8. W. Rep. 630. 


63. MALICIOUS PROSECUTION—Probable Cause.—Evi- 




















dence that the waiter at a club had been detected leav- 
ing the clubhouse with food taken from the tables in 
t there bis pocket, that all the food used at the club was 










ch pen. ™ bought by and belonged to the steward, and that wait- 
contra: ers were forbidden to take articles from the club, was 
ouldbe @ ‘sufficient to show probable cause for the prosecution 
es, and of the waiter for larceny.—BOWEN V. TASOCOE, Md., 36 
yavail- @ Atl. Rep. 436. 

ecelver, 64. MARRIED WOMEN—Separate Estate.—The wife 
b, U.S, borrowed an amount avowedly at the time for her use 


andbenefit. She obtained a certificate from a compe- 
tent judge authorizing her to borrow the amount and 
| executed a mortgage. Evidence that the sum was 
fubsequently received from her by her husband, and 
used in his business, will not invalidate the mortgage 
given to secure its, payment.—JOHNSON V. PEssou, La., 
/HS8outh. Rep. 177. 


6. MonTGAGES—Foreclosure-—A mortgage providing 
for payment of all “‘attorneys’ commissions incurred 
Inthe collection of it,” and that the proceeds of sale, 
after paying prior liens, should be applied in payment 
“ofall expenses incident to the sale, including com- 
pensation to the person making the sale,” was turned 















Md., # overtoa firm of attorneys for foreclosure, and was 
' thereafter assigned by the mortgagee to one member 
Proof.— ofsuch firm for the purpose of making the sale: Held, 
cessary that the firm was entitled to separate collection com- 
-oofs of Missions in addition to those allowable to such part- 
» partot terior making the sale.—GAITHER V. TOLSON, Md., 36 
‘1s to @& Atl. Rep. 449. 
nce, his 6. MORTGAGES — Parties.—Where a mortgagor has 
Co., W. disposed of all his interest in the mortgaged premises, 
@ ttisnota ground for demurrer that he is not made a 
surance party on foreclosure.—JOHNES V. OUTWATER, N. J., 86 
mpany, Atl. Rep. 483. 
on 81. MUNICIPAL CORPORATIONS — Eminent Domain.— 
rditions: In order to authorize a municipal corporation to take, 
sequent for the purpose of opening or extending streets, prop- 
y issued @ty already devoted to public use, the power must be 
7 subeee conferred in express termsor by necessary implica- 
der the tion.—CiTy COUNCIL OF AUGUSTA V. GEORGIA RAILROAD 
um Tee &Bankine Co., Ga., 268. E. Rep. 499. 
6. MUNICIPAL IMPROVEMENTS — Street — Damages— 
Rever- hold.—A leasehold is such an estate as that if, in 
cations  ‘@ Construction by the municipal authorities of a city 
roperty fapublic improvement in one of its streets, the es- 
ned it to tate of one holding such an interest in real property 
ually § °¢ damaged, he may sustain an action.—PAvsE V. OITY 
or his OP ATLANTA, Ga., 26S. E. Rep. 489. 
e prem ®. Partirion—Evidence of Divisibility.—Evidence, 
3 at an mich asto drainage of a plantation, the location of 
did not ditches and fences, which goes to show the character 
nee thé @ ofaplantation, as to its divisibility in kind, is recetv- 
_pparte able.—SonraT Vv. SUPPLE, La., 21South. Rep. 165. 
ry 8 CON 1”. PaRTNERSHIP — Joint Adventure.—Complainant 


sT Nat sold defendant the exclusive right to manufacture and 


 telicertain inventions, the agreement providing that 








defendant should furnish capital and machinery for 
the enterprise, and pay complainant halfthe profits 
after deducting a reasonable rental for the factory. 
Defendant also agreed to keep books of.account, open 
to complainant’s inspection, and to render accounts 
periodically. Defendant was given power to manage 
the business: Held, that this was an agreement of 
joint adventure, and not of partnership.—WaRWICK 
V. STOCKTON, N. J., 86 Atl. Rep. 488. 

71. PAYMENT—Made on Sunday.—While the payment 
of a debt on Sunday is illegal, the acceptance of such 
payment is equally so, aud it operates to discharge the 
debt.—JAMESON V. CARPENTER, N. H., 36 Atl. Rep. 554. 


72. PLEADING—Splitting Cause of Action.—One single 
cause of action cannot be split up, and divided into a 
multiplicity of suits, for the purpose of defeating the 
jurisdiction ofthe court to which the action jurisdic- 
tionally belongs; and if it be thus divided, and the 
multiplicity of suits be consecutively filed in a court 
not constitutionally endowed with jurisdiction of the 
whole sum, or the entire cause of action, the same 
will be treated as one single suit, and our writ of pro- 
hibition will go to the judge of the court entertaining 
the suits, and arrest their further progress.—STATE V. 
NEWMAN, La., 21 South. Rep. 189. 


73. PRINCIPAL AND SURETY — Bond—Defenses.—In an 
action against the sureties on a bond conditioned for 
the principal obligor’s paying over money collected 
by him as agent on the first demand of plaintiff, 
obligee, a plea that plaintiff changed the time and 
manner of settlement provided inthe bond does not 
state a defense, since the whole matter was in plaint- 
iff’s discretion.—LaKE V. THOMAS, Md., 36 Atl. Rep. 487. 


74. PRocEss — Service—Privilege of Suitor.—A non- 
resident suitor, coming intothe State to attend the 
taking of depositions, on notice served by the adverse 
party, in an action pending in another State, is priv- 
ileged from the service of process in an action com- 
menced by the adverse party, though the depositions 
were taken by a notary public by agreement, and not 
under précess from the foreign court.—PARTRIDGE V. 
POWELL, Penn., 86 Atl. Rep. 419. 

75. PUBLIC LANDS — Railroad Reservations.—Under 
Sp. Laws 1878, p. 824, creating and continuing certain 
railroad reservations, and making it the duty of the 
commissioner of the general land office to designate 
such reservations on the maps of his office (section 7), 
the action of such officerin so designating them and 
fixing their boundaries is conclusive.—WILSON V. DIL- 
LINGHAM, Tex., 38 8. W. Rep. 650. 

76. RAILROAD ComPpany—Electricity—Negligence.—It 
is negligence on the part of an electric street car com- 
pany, in the construction and establishment of its 
plant, to so place one of its guy wires over the track of 
asteam railway company as not to afford sufficient 
space for the latter’s trains to easily and conveniently 
pass, without risk of danger and injury to its servants 
and employees.—ERSLEW V. NEW ORLEANS & N.E. R. 
Co., La., 21 South. Rep. 153. 

77. RAILROAD CoMPANY—Fires — Ownership of Land. 
—The mere possession of land as agent does not en- 
title the agent to sue for damages caused by the burn- 
ing of the grass and injury tothe turf.—GAaLVESTON, 
H.&8. A. Ry. Co. Vv. STOCKTON, Tex., 388 8. W. Rep. 
647. 

78. RAILROAD Company — Injury to Animals.—Where 
a locomotive engineer, on seeing several horses on 
the fenced right of way, unsuccessfully attempts to 
get by them without exciting them, and does not 
sound the whistle, etc., or “slow down” as to get his 
train under control, the question of negligence is for 
the jury.—DENVER & R. G. R. CoO. V. NYE, Colo., 47 
Pac. Rep. 654. 

79. RAILROAD COMPANY — Injury to Person on Track. 
—While it may be assumed by the engineer that a 
person walking upon a railroad track will get off it in 
time to save himself from injury from a train, yet that 

is not the rule as to children of very tender years, or 
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persons plainly and obviously disabled by deafness, 
intoxication, sleep, or other cause from taking care of 
themselves.—_GUNN V. OHIO RIVERR. Co., W. Va., 26 
8. E. Rep. 546. 

80. RAILROAD COMPANY—Mortgage—Sale as Entirety. 
—Const. art. 17,§ 11, which provides that the rolling 
stock of arailroad company shall be{personal prop- 
erty, and liable to execution and sale like the personal 
property of individuals, does not prohibit a sale, as an 
entirety, of railroad property, including rolling stock, 
covered by a deed of trust, where it does not prejudice 
the interests of any one.—SQUTHWESTERN ARKANSAS & 
I, T. Ry. Co. v. Hays, Ark., 388. W. Rep. 665. 


81. RAILROAD COMPANY — Negligence.—No recovery 
can be had for the death of a bicyclist who circled 
around on his wheel while a freight train was passing 
the crossing, and who, without dismounting to look or 
listen, attempted to cross after it had passed, and was 
struck on another track, by a train coming in the op- 
posite direction, where there was a clear space, from 
which he could have had an unobstructed view of the 
track.—ROBERTSON V. PENNSYLVANIA R. CO., Penn., 36 
Atl. Rep. 403. 

82, SALE — Conditional Sale.—W here goods are sold, 
to remain the seller’s property unti] the buyer’s note 
is paid, with an understanding that the buyer may 
sellin the course of business, and use the proceeds, 
the seller’s title is good, against the buyer or his as- 
signee, until the goods are so sold, or the note is paid, 
though the contract does not contain an affidavit of 
its good faith, and is not recorded, as required by 
Laws 1885, ch. 30, §§ 1,2.—BAKER V. TOLLES, N.H., 36 
Atl. Rep. 551. 

83. SALE — Construction of Contract.—Under a con- 
tract for the sale of mules which the buyer intended 
toshipto asouthern market, providing that, ‘‘at the 
time second party is ready to ship said mules to mar- 
ket,” he may return any 10 of the animals, and receive 
a credit therefor,the buyer need not terder back such 
animals as soon as he is ready to ship any of them, but 

‘is entitled to a credit on the note if the tender is made 
before he is ready to ship all of the mules, or all of 
them except those which he has a right to tender 
back.—LOUGHRIDGE V. ALLEN, Ky., 38 S. W. Rep. 698. 


84. SALES — Failure to Receive Goods.—Where the 
buyer refuses to accept the goods purchased, in case 
of a resale at the best price obtainable after due effort 
the seller may recover the difference between the 
price secured at the resale and the price to have been 
paid by the buyer, though the buyer was not given no- 
tice of the resale.—CLORE V. ROBINSON, Ky., 38 S. W. 
Rep. 687. 

85. SALE—Statement of Pecuniary Standing.—Where 
astatement by a purchaser of his pecuniary stand- 
ing is not so grossly excessive as to imply a fraudulent 
intent, and no such intent is proved, the estimate is a 
matter of opinion, and is not ground for the rescission 
of a sale.—WHITE V. FITCH, R. I., 36 Atl. Rep. 425. 

86. TAXATION—Validity of Tax Sale.—A tax sale of 
land described as ‘‘37 acres in the north half of section 
one,” in a certain township, is void for uncertainty.— 
NELSON V. ABERNETHY, Miss., 21 South. Rep. 150. 

87. TELEGRAPH COMPANY — Mental Suffering—Dam- 
ages.—Where a telegraph company has negligently 
failed to deliver a message, it is not liable for damages 
for the sender’s consequential mental suffering, 
caused by the want of his brother’s companionship on 
a journey to his dying mother.—WESTERN UNION TEL. 
Co. V. BIRCHFIELD, Tex., 388. W. Rep. 635. 

88. TRUST—Declaration — Construction. — Complain- 
ants and defendant jointly purchased lands, the price 
being paid by defendant. It was agreed that defend- 
ant should take title in fee, that the land should be 
plotted and lots sold by defendant until he was repaid, 
and that then defendant should be vested with title in 
trust for the joint owners. Complainants stipulated 
that they would work to faciliiate the sale of the lots: 
Held, that the agreement was an executed declaration 





in trust, and not an executory agreement dep 

on the performance by complainants of the stipy 

to facilitate sales.—GILDERSLEEVE Vv. STRATTON, ¥ 
J., 36 Atl. Rep. 477. 

89. TRUST AND TRUSTEE—Following Trust Fr 
Where an executor returned certain stocks aud bonds ; 
described in the inventory of the estate, and passeg © 
an account wherein he charged himself with the sam 
securities, and distributed them to himself as life ten. 
ant under the will, on his death the remaindermes 
were entitled to recover the securities, though 
stood in the name of the life tenant, and he wagig 
solvent.—MERCANTILE TRUST & DEPOSIT CO. OF Bay ; 
TIMORE V. WELD, Md., 36 Atl. Rep. 445. ; = 


90. UsuRY—Effect on Mortgage.—Where a promis 
sory note is given for a loan infected with usury, and 
this is secured by a deed to realty, the latter is void 
@ conveyance, and cannot be treated as an equitable 
mortgage.—EQUITABLE MoRTG. CoO. V. BRASWELL, Gay” 
268. E. Rep. 487. ; 

91. VENDOR’s LIEN—Release.—In a sale of realty, 
vendor retaining title, the taking of a note of eith 
vendor or a third person will not discharge the lien 
implication, in absence of plain intention that it s 
operate.—MANSFIELD V. DAMERON, W. Va., 28. BE 
Rep. 527. : 

92. WATERS — Avulsion.—Where by reason of § © 
freshet, the channel of a stream between adjoining 
landowners is changed so as to perceptibly cut off@ 
point of the property of one of them and leave it be 
yond the thread of the stream, the ownership is not 
changed.—SWEATMAN V. HOLBRUOK, Ky., 388. W. bi 
691. , 

93, WaTER CouRsE—Obstruction by Non- residents | 
Where a natural water course is so obstructed by @ 
dam built on a non-resident’s land as to work ani ia 
jury toa resident owner of adjoining land, a court 
equity has jurisdiction to redress the injury.—Go 
Vv. WARFIELD, Miss., 21 South. Rep. 151. ey 


94. WILL—Devise jin Trust. — Testator bequeathed 
property to his wife, in trust, providing that after her | 
death the real estate should go to his three sons, r 
trust, the net income of which shall belong to t 
share and share alike,” and at their death the esti 
to pass to their heirs, etc.: Held, that this was 
active, continuing trust, for whieh a trustee should 
appointed on the refusal of the sons to act.—IN = 3 
HEMPHILL’S ESTATE, Penn., 36 Atl. Rep. 409. 


95. WILLS — Nature of Estate.—Testator gave there) — 
sidue to his executors, in trust, at his wife’s death, 
pay the income to his four children named, in equal ‘ 
shares, for their lives, respectively, and on ‘‘the death 
of my above named children, and as the same shall 
occar, then in trust to pay over, grant, and convey | 
unto the respective children of my above named sons 
and daughters the principal or share of my estate, the 
income of which is devised for the benefit of theirr® 
spective parents for life, in such manner as if such de 
ceased sons and daughters had died, seised theredf, 
intestate:” 
testator took a vested estate.—IN RE SNYDER’S ori 
Penn., 36 Atl. Rep. 420. 

96. WILL — Remainder to “Right Heirs.” — Where . 
fund was bequeathed in trust to pay the interest #0 
testator’s wife, and on her death the fund to be paidt0 
his ‘‘right heirs,” on the death of the wife the fund 
went to testator’s heirs at common law. —In REG 
CrxEA’sS ESTATE, Penn., 36 Atl. Rep. 412. i 

97. WITNESS — Impeachment.—In order to show that 
a witness had made statements out of court diffél 
from those made by him on the stand, he must 08 
previously cross-examined as to such alleged a 
ments.. Such statements must be shown by a Dill 
exceptions to be material to the question at | i. 
The one made out of court must be shown to Bi 
been inconsistent with some fact stated by the wit 
in his testimony. — STATE Vv. CONERLY, La., 21 50 
Rep. 192. 
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